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As a check on delegation of legislative power to the 
executive’ or on implied powers of the President in the 
law-making field,’ the separation of powers doctrine ap- 
pears to be badly eroded although the Steel Seizure case® 
with its seven discursive opinions by a nine-man Court 
may breathe some life into it. The number of persons 
who can say that they are deeply concerned about dele- 
gation of legislative powers appears to be diminishing.‘ 
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Independence of the judiciary, however, and mainte- 
nance of the judiciary as an impartial and outwardly 
nonpolitical institution is another matter. Even in coun- 
tries such as England where the constitution permits 
mingling of executive and legislative power, the tradition 
of judicial independence and separateness, coupled with 
a broad electoral franchise, are the twin earmarks of 
democratic operation.” Majority rule and minority 
rights are a necessary complement. 

If judicial separateness and impartiality be one corner- 
stone of a free and just society, any developments which 
point in the direction of its subordination to current ex- 
pediency should be exposed and critically evaluated. 
Most especially, the drive on Communist subversion must 
not corrupt traditional institutions for maintaining free- 
dom, even though that drive may unavoidably curb par- 
ticular freedoms. One such potentially dangerous devel- 
opment—already questioned in dicta in the recent case of 
In re Ullmann*—is the immunity bill which was hastily 
rewritten and hurried to passage in the waning days of 
the 83d Congress as part of the so-called “anti-Commu- 
nist” package." 

The novel and disturbing feature of the 1954 immunity 
statute, which applies to congressional investigations and 
to federal grand jury and court proceedings, is that the 
discretion and power to grant immunity is transferred to 
the “United States district courts.” * By an ingenious con- 
struction of the grand jury subsection of the statute, 
which alone was involved in the Ullmann case, the court 
concluded that its function was really nondiscretionary. 
It thus avoided the constitutional issue of conferment of 
nonjudicial power upon a “constitutional” or Article III 
court. The language of that part of the statute dealing 

5 Dicey, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 57, 
70-74, 179-201 (7th ed. 1908). 

6 In re Ullmann, digested in 23 U.S.L. Week 2393 (S.D.N.Y. Jan. 31, 1955). 

768 Srat. 745, 18 U.S.C.A. § 3486 (Supp. 1954). See Appendix, infra, for 


full text. 
8 Ibid. 
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with congressional investigations is not susceptible of 
such narrow construction.’ Therefore, this subsection, 
and perhaps also the subsection dealing with grand jury 
and court proceedings, are subject to grave doubts regard- 
ing their constitutionality under the separation of powers 
doctrine. 

The purpose of this article is to analyze the nature of 
the federal judicial power under the separation of powers 
doctrine, a matter which has heretofore received infre- 
quent analysis,” and to suggest that the new immunity 
statute may be both unconstitutional and inadvisable. 


NATURE OF THE NEW STATUTE 


In enacting the new immunity statute Congress was not 
writing on a clean slate. Since 1857 Congress has enacted 
at least thirty” immunity statutes, otherwise known as 
compulsory testimony acts, as a way of overcoming the 
obstacle which the Fifth Amendment places in the path 
of the governmental inquisitor. This century of devel- 
opment and the legal issues involved have been analyzed 
elsewhere” but review of the highlights is essential to 
place the 1954 statute in perspective. Dealing as it does 
with investigations of subversive activities, it probably 
is destined to become more well-known than any preced- 
ing immunity statute. 

In purpose and basic formula, immunity statutes are 
simple. The purpose is to take away the right of silence 
which devolves from the self-incrimination clause in the 
Fifth Amendment* whenever a witness is asked to pro- 


9 Tbid. Subsections (a) and (b) deal with congressional investigations; sub- 
section (c) deals with federal grand jury and court proceedings. 

10 An extended treatment is found in Harris, THE JupictAL Power oF THE 
Unitep States (1940). See also Curtis, JURISDICTION, PRACTICE AND PECULIAR 
JURISPRUDENCE OF THE COURTS OF THE UNITED States (2d ed. 1896). 

118 WicmorE, EvipENceE § 2281, n. 11 (3d ed. 1940) ; United States v. Monia, 
317 U.S. 424, 442 et. seq. (1943). ; 

12 Dixon, The Fifth Amendment and Federal Immunity Statutes, 22 Gro. 
Wash. L. Rev. 447, 554 (1954). 

18 U.S. Const. AMEND. V: “. . . [N]or shall any person . . . be compelled 
in any criminal case to be a witness against himself. . . .” Despite the narrow 
constitutional phrase “criminal case,” the guarantee against compulsory self- 
incrimination, in keeping with its broad common law meaning, has been deemed 
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duce information, oral or documentary, which may tend 
to incriminate him under federal law.** The formula is 
to substitute for the right of silence a promise of immu- 
nity from future prosecution related to the information 
produced.” In essence an immunity statute, at least a 
well-drawn one, gives the government the option to effect 
a compulsory bargain with the witness. The witness, 
under pain of fine or imprisonment, must give up his 
right of silence. The state in return gives up its right to 
prosecute the witness for any offense related to his testi- 
mony, even though other, independent evidence be 
secured. 

The initial immunity statute in 1857, like one-half of 
the 1954 statute, was confined to congressional proceed- 
ings. Its formula for immunity was adequate to satisfy 
constitutional requirements** but was phrased too loosely 
to preserve to the government the important discretion 
of whether or not to grant immunity. Witnesses could 
acquire immunity simply by testifying before a congres- 


sional committee. Abuses in the form of “immunity 
baths” occurred” and in 1862 Congress reacted by re- 
writing the statute in the form which it retained without 


applicable in any official proceeding, including congressional investigations. 
Corwin, The Supreme Court’s Construction of the Self-Incrimination Clause, 
29 Micu. L. Rev. 1 (1930). See also United States v. Bryan, 339 U.S. 323 
(1950) ; Adams v. Maryland, 347 U.S. 179 (1954). 


14 On applicability of the Fifth Amendment to documentary evidence see Boyd 
v. United States, 116 U.S. 616 (1886); that it includes “tendency” as well as 
actual incrimination see Counselman vy. Hitchcock, 142 U.S. 547 (1892); that 
protection is confined to federal incrimination see United States v. Murdock, 
284 U.S. 141 (1931). 


15 As phrased in the classic words of the first successful immunity statute, the 
formula is: “. . .[N]o person shall be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter or thing, concerning 
which he may testify, or produce evidence, documentary or otherwise. . . 

27 Strat. 443, 444 (1893), 49 U.S.C. § 46 (1952). 


161] Srat. 155, 156 (1857). The statute provided that no person should be 
subjected “. . . to any penalty or forefeiture for any act or fact touching which 
he shall be required to testify. . . .” Although not subjected to court review 
before it was altered, this immunity formula may be deemed to have been valid 
because its wording was almost identical to that of the successful statute of 1893. 
See note 15 supra. 


17 Conc. GLose, 37th Cong., 2d Sess. 364, 387 (1862); Dixon, supra note 12, 
at 453 et seq. 


m 
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substantial change until 1954.** As rewritten, the statute 
was adequate to guard against excessive immunity baths 
because only the actual “testimony” was immunized; the 
offense still could be prosecuted by using other evidence. 
But this phraseology was so strict that the statute became 
ineffective for its intended purpose, i.e., ineffective as 
a device to compel testimony. The revised formula did 
not give protection equivalent to the Fifth Amendment’s 
right of silence, for in immunizing only the testimony 
and allowing the prosecutors to use this testimony as a 
“lead” to other admissible evidence, the Congress had left 
the witness in an exposed position. This point was the 
basis for the decision of the Supreme Court in Counsel- 
man v. Hitchcock*” when the Court had before it a later 
statute” which contained the same critical phrasing as 
the 1862 law.” 

After the adverse decision in Counselman, Congress 
inexplicably left standing the now ineffective 1862 statute 
applicable to its own proceedings but enacted in favor of 


the Interstate Commerce Commission an immunity stat- 
ute whose broadly phrased formula for immunity was 
modeled after the repealed 1857 law.” The ICC immu- 
nity statute was promptly sustained in the landmark case 
of Brown v. Walker,” and the immunity formula ap- 


1812 Srat. 333 (1862), 18 U.S.C. § 3486 (1952), as modified in immaterial 
respects by 52 Stat. 943 (1938). The immunity formula was changed in 1862 
to read as follows: “. . [T]he testimony of a witness examined and testify- 
ing before either House ‘of Congress, or any committee of either House of Con- 
gress, shall not be used as evidence in any criminal proceeding against such wit- 
ness in any court of justice... .” 

19 142 U.S. 547 (1892). This case involved a grand jury proceeding under 
the Interstate Commerce Act and held that the witness had a privilege of silence 
under the Fifth Amendment, the immunity provision being too narrow to sup- 
port compulsion of testimony. 

2015 Srat. 37 (1868); Rev. Srar. § 860. 


21 The 1862 law itself was never formally declared ineffective or “unconsti- 
tutional,” but was generally deemed so after the Counselman decision. How- 
ever, it remained in force until replaced by the 1954 statute, and did operate 
gratuitously to immunize testimony of a voluntary witness before the Kefauver 
crime investigation committee. Adams vy. Maryland, 347 U.S. 179 (1954). See 
discussion, infra, at note 193 et seq. 

22 See notes 15 and 16 supra. 

23 161 U.S. 591 (1896). 
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proved then has been the basis for all subsequent federal 
immunity statutes, including the 1954 imunity statute. 

Although possessed of a valid immunity formula, Con- 
gress was still troubled by the problem of guarding 
against uncontrolled immunity baths, 1.e., the problem 
of ensuring that immunity from prosecution would be 
granted only for evidence which could not otherwise be 
obtained and for which the government was willing to 
pay the price of foregoing prosecution. The solution fol- 
lowed in one group of immunity statutes, headed by the 
ICC statute as amended, is to make a subpoena and an 
oath prerequisites for immunity.* These two require- 
ments may help by formalizing the testimonial process 
but they fall far short of putting the government in effec- 
tive control of the situation. Apart from external evi- 
dence, the interrogator has no way of knowing whether a 
given line of questioning is or is not touching on past, un- 
punished offenses of the witness.” 

A second group of immunity statutes headed by the 
Securities Act of 1933 * incorporate a much more success- 
ful safeguard against unintentional immunity baths, 2.e., 
the requirement that a valid claim of constitutional priv- 
ilege (right of silence) under the Fifth Amendment and 
the overriding thereof by the interrogator is a prerequi- 
site to obtaining immunity. The claim clearly puts the 
interrogator on notice that immunity may result from 
persisting in a given line of questioning. 

The immunity statute of 1954” follows this second 
group in requiring claim of privilege as a prerequisite to 
immunity. Its novel feature, as already noted, which may 
make it the forerunner of a third group of immunity 
statutes, is that, in addition to the claim of privilege, an 


24 As a result of the fiasco in the “Beef Trust” case, United States v. Armour, 
142 Fed. 808 (N.D. Ill. 1906), Congress specifically spelled out the two require- 
ments in 1906. 34 Stat. 798 (1906), 18 U.S.C. § 48 (1952). Dixon, supra note 
12, at 459 et seq. and at 575 et seq. 

25 See Monia v. United States, 4317 U.S. 424, 427, 429, 438 (1943). 

2648 Srat. 74, 87 (1933), 15 U.S.C. § 77(v) (1952). See Monia v. United 
States, 317 U.S. 424, 442 et seg. (1943). 

2768 Strat. 745, 18 U.S.C.A. § 3486 (Supp. 1954). See Appendix. 
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order of a “United States district court” is a prerequisite 
to grant of immunity. Insertion of this provision reflects 
continued concern about “immunity baths” and is intend- 
ed as a further safeguard.” The court order provision 
applies both to grants of immunity under subsections (a) 
and (b) dealing with congressional investigations, and 
to grants under subsection (c) dealing with grand jury 
and court proceedings in which the Department of Jus- 
tice is involved.” In regard to Congress, there are fur- 
ther requirements that in the case of proceedings before 
one of the houses of Congress “a majority of the members 
present of that House” must concur in the grant of immu- 
nity, that in the case of proceedings before a committee 
“two-thirds of the members of the full committee” must 
concur in the grant of immunity, and that in either event 
the Attorney General shall be “notified” and “shall be 
given the opportunity to be heard” by the court before 
entry of the order compelling testimony and authorizing 
immunity. In regard to grand jury and court proceed- 
ings, there are the additional requirements that the 
United States attorney determine that an immunity grant 
would be “necessary to public interest,” and that the At- 
torney General give “approval” for making application 
to court for the order compelling testimony. 

Until 1954, Congress, in conferring immunity power, 
had been content to leave with the interrogator discretion 
to grant or withhold immunity once the requirements of 
subpoena, oath, and claim of privilege had been satis- 
fied.*° The statutes did not name the person or persons 
empowered to confer immunity or to participate in the 
process. Rather, the statutes specified the types of pro- 
ceedings in which the witness’ plea of the Fifth Amend- 
ment could be ignored, and in which, in return, immunity 


28 H.R. Rep. No. 2606, 83d Cong., 2d Sess. 5, 8 (1954). 

29 See discussion of judge’s role under these two parts of the statute, text 
infra, at note 172 et seq. 

30 These requirements varied somewhat among the various statutes. See notes 
24 and 26 supra. 
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would be granted to the witness. Presumably this pow- 
er, by intra-agency regulation, could be delegated to all 
investigators or reserved for decision by the agency head. 
Agencies possessing power to grant immunity include in- 
dependent regulatory commissions, e.g., Interstate Com- 
merce Commission” and Cabinet departments, e.g., De- 
partment of Agriculture.* 

It may be noted further that the immunity power often 
was conferred not upon agencies in general but only in 
relation to particular proceedings handled by the agency. 
The Secretary of Agriculture does not possess general 
power to grant immunity in connection with all investiga- 
tions and fact-finding proceedings in support of the De- 
partment’s varied responsibilities. He does have power 
to grant immunity in connection with proceedings under 
the Packers and Stockyards Act and certain other Acts.* 
Where the immunity power is granted to an agency all 
of whose work is highly integrated and specialized, e.g., 
the independent regulatory commissions, the immunity 
power may cover the agency’s total function, but the 
function being narrow the immunity power remains 
narrow. 

In keeping with this trend of selecting special areas for 
the immunity power, Congress in enacting the 1954 stat- 
ute confined its operation to investigations in the fields of 
national security, subversive activities, and the like. Al- 
though the point will not be pursued here, it may be 
questioned whether such narrow definition is wise, from 
the standpoint of effective congressional operation. The 

31 The “model act” of 1893 provides that “no person shall be excused from 
attending and testifying or from producing books, papers . . . before the Inter- 
state Commerce Commission” on grounds of self-incrimination and then simply 
spells out the immunity formula. 27 Srat. 443 (1893), 49 U.S.C. § 46 (1952). 

32 ‘i 

at Packers and Stockyards Act, 42 Strat. 168 (1921), 7 U.S.C. §§ 221, 222 
Cra Tbid, See also Commodity Exchange Act, 42 Seat. 1002 (1922), 49 Sraz. 


1499 (1936), 7 U.S.C. §15 (1952); Perishable Agricultural Commodities Act, 
46 Star. 536 (1930), 7 U.S.C. §499(m) (1952). 
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now repealed 1862 law, although ineffective to compel 
testimony, was coextensive with the congressional func- 
tion. Whenever Congress gives an administrative agency 
an immunity power in a special field, should it not give 
itself an immunity power in that same field as well? And 
if the immunity power with regard to grand juries and 
court proceedings be responsibly controlled by the Attor- 
ney General, why should it not be coextensive with his 
law enforcement obligations? 

The 1954 statute leaves unchanged the immunity power 
conferred by previous statutes. Interrogators under 
those statutes, now as always heretofore, are limited only 
by good sense and conscience in making the immunity 
bargain. But the Attorney General and the Congress, 
impliedly less trustworthy,” are subjected to the scrutiny 
of a federal district court before they may grant immu- 
nity. Is the departure wise, and if wise is it constitu- 
tional? 


THE SEPARATION OF POWERS PROBLEM 


The principal constitutional problem posed by the 
1954 immunity statute is one of separation of powers. 
Article III of the Constitution vests the “judicial power” 
in one Supreme Court and inferior courts established by 
Congress, and then confines the federal judicial power to 
nine classes of “cases” and “controversies.” ** The quoted 
terms are words of art, and incapable of brief definition. 
The doctrine that the judicial power may extend only to 
“cases” and “controversies” within the meaning of those 
terms in Article III applies to the “constitutional” 

35 See text supra at notes 8 and 9, and text infra at note 172 et seq. for a dis- 
cussion of the possibility that under ‘the grand j jury and court proceeding part of 
the 1954 statute the separation of powers issue might be avoided by treating the 
judge’s role as non-discretionary. Under the part of the statute dealing with 
congressional proceedings the court’s role is clearly discretionary, for it uses the 
language “may be issued by a United States district court judge” and “approval 


of the United States district court.” 68 Strat. 745, 18 U.S.C.A. § 3486 (Supp. 
1954), pees (a) and (b). (Emphasis added.) 


7 US. Const. Art. III, §§1 and 2. 
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courts” which derive from Article III. Minor devia- 
tions which have occurred to date in this doctrine have 
been confined to conferment on the constitutional courts 
of functions which, although concededly judicial in na- 
ture, are not expressly provided for in Article III.” This 
doctrine is not binding upon the “legislative” courts“ 


88 United States v. Yale Todd, 13 How. 52 (U.S. 1794); Marbury v. Madi- 
om ; Cranch 137 (U.S. 1803); United States v. Ferreira, 13 How. 40 (U.S. 
The “constitutional courts” are now listed as the U.S. Supreme Court, Courts 
of Appeals, District Courts in the 48 states, Court of Appeals and District Court 
for the District of Columbia, in part at least, and, since 1953, Court of Claims. 
CycLopepIA OF FEDERAL Procepure §§ 1.03-1.04 (3d ed. 1951); 67 Strat. 226 
(1953), 28 U.S.C.A. §171 (Supp. 1954); O’Donoghue v. United States, 289 
U.S. 516 (1933). The District Court and Court of Appeals for the District of 
Columbia are apparently in the unique position of being both constitutional and 
legislative courts; i.¢., their judges have protection under Article III against 
salary cuts, but in conferring powers on these courts Congress is not bound 
by the definition of judicial power in Article III. Ibid.; National Mut. Ins. Co. 
v. Tidewater Transfer Co., 337 U.S. 582 (1949). 

88 The odd three-two-two-two decision in National Mutual Ins. Co. v. Tide- 
water Transfer Co., 337 U.S. 582 (1949) contains a good discussion of these 
deviations, and their limit. At issue was the statute extending diversity of citi- 
zenship jurisdiction of the “constitutional” district courts to include disputes 
between citizens of the District of Columbia and citizens of a state. Justices 
Rutledge and Murphy wanted to classify the District of Columbia as a “state” 
for this purpose and thus base the statute on Article III. But Justices Jackson, 
Black and Burton preferred to base the statute on Article I and the congres- 
sae power to provide for the government of the Federal District provided 
therein. 

Justice Jackson met the objection that Congress could not confer judicial func- 
tions incidental to Article I upon the constitutional courts by pointing out that 
Congress had already done so on several occasions. Among instances cited were 
the claims jurisdiction of the district courts which is concurrent up to certain 
amounts with that of the Court of Claims, claims jurisdiction of the district 
courts under the Federal Tort Claims Act, and bankruptcy jurisdiction of the 
district courts which transcends the diversity of citizenship limitation. Id. at 

The Tidewater case definitely is not authority for the proposition that Con- 
gress may confer any power it wishes on the constitutional courts. Some ad- 
ditional “judicial” power derived from Article I may be conferred, but none 
other. In sustaining the statute Justice Jackson noted that it affected “only the 
mechanics of administering justice in our federation” and made this further 
evaluation: “It does not authorize or require either the district courts or this 
Court to participate in any legislative, administrative, political or other non- 
judicial function or to render any advisory opinion. The jurisdiction conferred 
is limited to controversies of a justiciable nature. . . .” Jd. at 591. 

Because the nub of the controversy concerning the new immunity statute is its 
conferment of discretionary power on the district courts, it can receive little 
support from the Tidewater case. 

40 American Insurance Co. v. Canter, 1 Pet. 511, 546 (U.S. 1828); Ex parte 
Bakelite Corp., 279 U.S. 438 (1929). For general discussion see Harris, THE 
JupictaL Power oF THE Unitep States (1940), c. IV. 

The “legislative courts” now include the courts in the territories, Customs 
Court, Court of Customs and Patent Appeals, United States Court of Military 
Appeals; and such former courts as the United States Court for China, Court 
of Private Land Claims, Choctaw and Chickasaw Citizenship Court. Cycto- 
PEDIA OF FEDERAL ProcepurE § 1.04 (3d ed. 1951); 64 Srart. 129 (1950), 50 
U.S.C. § 654 (1952). 
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which derive from general powers of Congress. The 
distinction between “constitutional” and “legislative” 
courts under the separation of powers doctrine is of little 
importance in regard to the 1954 immunity statute. In 
referring generally to “United States district court for 
the district wherein the inquiry is being carried on,” “ 
the new Act clearly encompasses both those district courts 
which are classified as “constitutional” and those which 
are Classified as “legislative.” And it may be noted that 
the initial case under the statute was in the District Court 
for the Southern District of New York.” 

At the outset it is important to stress the discretionary 
nature of the power of granting immunity, which this 
statute confers on the district courts. Conferment of 
immunity is not a matter of legal right, from the stand- 
point of the witness, and is never a matter of legal duty, 
from the standpoint of the government. Rather, it is a 
one-sided bargain whereby the government waives future 
prosecution in return for compulsion of present testi- 
mony. In effect, the government is bargaining with the 
Fifth Amendment. Whether or not the bargain should 
be made—+.e., whether or not any culprit should be im- 
munized, and which of several partners should be 
immunized if there is a group crime—is a delicate policy 
judgment which must turn upon detailed knowledge of 
the facts and surrounding circumstances of each case, and 
which also must fit into an overall pattern of law enforce- 
ment. 

This assessment of an immunity grant as a non-judicial, 
expedient action is shared by the draftsman of the Amer- 
ican Bar Association’s Model State Witness Immunity 
Act, John M. Kernochan.* He poses this question by 
way of highlighting considerations which bear upon a 

4168 Srat. 745, 18 U.S.C.A. § 3486(a) (Supp. 1954). See Appendix. 

42 In re Ullmann, digested in 23 U.S.L. WEEK 2393 (S.D.N.Y. Jan. 31, 1955). 

43 AMERICAN BAR ASSOCIATION COMMISSION ON ORGANIZED CRIME, ORGAN- 
IZED CRIME AND LAW ENFORCEMENT (1953), Vol. II, Appendix 4, p. 157, “Model 


State Witness Immunity Act and Commentary” by John M. Kernochan, Direc- 
tor, Legislative Drafting Research Fund, Columbia University. 
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decision to grant immunity: “Is the evidence expectable 
from W (this witness) so important to this proceeding, 
and is this proceeding so important, that W should now 
be compelled to give his evidence and so be immunized, 
in spite of the offense for which he may go unpunished 
and in spite of the damage his immunity may do to pres- 
ent or future efforts to enforce the criminal laws of this 
state or to the wider public interest in a just, orderly soci- 
ety?” “* He goes on to indicate that the persons best able 
to make this delicate judgment are the law enforcement 
authorities, saying: 


. . If this formulation is reasonably accurate, it strongly sug- 
gests that the agency best qualified to make the determination will 
be one thoroughly and currently conversant with both the general 
and the detailed situations regarding enforcement of the criminal 
laws. To make a wise decision, that agency should be informed 
with respect to the particular witness involved, his offense, and 
his importance to the proceeding. It should be equipped to 
weigh this proceeding against others pending or planned, not 
merely locally but on a wider basis. These considerations seem 
to point clearly to the enforcement authorities as the proper 
agency to exercise the principal control over grants of immunity. 
Such a solution conforms to the essential nature of immunity 
legislation as an instrument in aid of law enforcement. It has 
been adopted in the present model... .* 


Further support for this assessment, if it were needed, is 
found in the response of Donald Cook, chairman of the 
Securities and Exchange Commission, to an invitation 
from Senator Harley M. Kilgore to express views on the 
initial version of the immunity bill (before the district 
court feature was added).** Mr. Cook said: 


The Commission is one of a number of government agencies 
whose basic legislation contains immunity provisions similar to 
that provided in S. 16. However, the agency exercising the 
power to grant immunity to witnesses in every case of which I 
am aware also has a full knowledge of the charges which might 
be brought against the witness under the statutes for violation 
of which immunity is sought. Thus, the agency may weigh the 
benefits to be derived from the testimony against the possibility 
that the witness may be granted absolution from certain crimes, 


447d. at 168. 
45 Id. at 169. 
46 Letter to Senator Harley M. Kilgore, 99 Conc. Rec. App. 2879 (1953). 
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and make an informed decision. Generally speaking, the power 
to grant immunity is one which is very rarely exercised and even 
when it is the grant of immunity is extended only to minor partic- 
ipants in a scheme after it has been demonstrated that their testi- 


mony is an absolute prerequisite to the successful completion of 
an investigation. 


I believe that unless the agency which is empowered to decide 
whether or not to grant immunity is in possession of suffici 
facts and has sufficient knowledge of the laws involved that it can 
predict the consequences which would flow from a particular 
grant of immunity, it cannot possibly use the power with sufficient 
wisdom to protect the public interest. . . .** (Emphasis added.) 

Given the harsh realities of law enforcement work, 
many of the relevant considerations bearing on advisa- 
bility of granting immunity would be secret and should 
remain so. This would be especially true in investiga- 
tions of national security and subversive activities to 
which the 1954 statute is directed. In short, a grant of 
immunity is an act which is “political” in the highest 
sense of the term. 

A review of relevant precedents indicates that such is 
not the nature of the judicial power under the Constitu- 
tion. The purpose of the separation of powers doctrine 
is both to isolate and to insulate the judicial function. It 
is isolated by entrusting it to a body independent of the 
law-making and law-executing bodies. It is insulated by 
the rule against burdening the judiciary with work in- 
compatible with the judicial function, for otherwise the 
impartial and just performance of judicial duties might 
be jeopardized. Evolution of these twin concepts in 
case law beginning with Hayburn’s case“ in 1792 has pro- 
duced a list of partially overlapping canons of which the 
following are representative: 


(1) requirement of judicial finality; (2) confinement 
of judicial function to “cases and controversies,” which 


47 Ibid. Similarly, Attorney General Herbert Brownell, Jr., in an address 
before the Sixth Annual Conference of the National Civil Liberties Clearing 
House, March 18, 1954, said: “The Attorney General is the officer most likely 
to know of the facts; he is the one person who knows the plans for pending 
prosecutions; he is the person best able to assess the value of the testimony to 
be obtained against the loss of power to prosecute.” 

482 Dall. 409 (U.S. 1792). 
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includes a bundle of sub-points variously phrased as ad- 
versity of parties, substantiality of interest, direct and per- 
sonal interest, and necessity of a “real question” by which 
is meant precise facts and a precise legal issue which is 
ripe for a decision capable of res judicata effect; (3) non- 
review of propriety of policy decisions, and nonperform- 
ance of nonjudicial functions; (4) independence and im- 
partiality of judges; and (5) rejection of political ques- 
tions. 


Requirement of Judicial Finality 


The hoariest doctrine in this list, with roots antedat- 
ing even Marbury v. Madison“ is the requirement of 
judicial finality. It is also the only doctrine in this list 
which may not be violated by the new immunity statute. 
By judicial finality is meant the rule that a decision of a 
court may not be subjected to review and revision by a 
nonjudicial body. ‘Thus defined, the doctrine must be 
sharply distinguished from another doctrine with which 
it is sometimes confused, viz., the doctrine that the appel- 
late jurisdiction of the Supreme Court, or any federal 
constitutional court, extends only to final judgments. The 
term “final judgments” in the latter usage is a synonym for 
“legal decision” in contradistinction to “policy decision” 
and will be discussed subsequently.” 

Judicial finality, or lack thereof, was the central issue 
in the veterans’ pension controversy under the Act of 
Congress of March 23, 1792," and produced Hayburn’s 
case* and United States v. Yale Todd. ‘The 1792 law, 
which was repealed a year later,“ required the circuit 
courts to determine veterans’ pension claims but made the 
courts’ determinations subject to review by the Secretary 


491 Cranch 137 (U.S. 1803). 

50 See subsection infra on “Nonreview of Propriety of Policy Decisions.” 

511 Srat. 243 (1792). 

522 Dall. 409 (U.S. 1792). 

58 Unreported, 1794; see explanatory note by Chief Justice Taney appended 
to opinion in United States v. Ferreira, 13 How. 40, 52 (U.S. 1851). 

54 Act of February 28, 1793, 1 Srart. 325. 
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of War. For a period of two years circuit judges were 
to remain at their posts for at least five days after the 
opening of each session to receive pension petitions and 
perform the function of fact-finding and recommenda- 
tion. The constitutional issue was not resolved by the 
Supreme Court in Hayburn’s case, but the valuable note 
to the case indicates that some circuit judges, including 
Supreme Court justices “riding circuit,” refused to act 
at all under the statute, while others presumed to act 
under it in the capacity of “commissioners” but not as 
judges.” Chief Justice Taney’s study of the note to Hay- 
burn’s case led him to the conclusion that all justices of 
the Supreme Court, save one whose opinion is not known, 
were in agreement that the function of fact-finding and 
recommendation “could not be executed by the court as a 
judicial power; and the only question upon which there 
appears to have been any difference of opinion, was 
whether it [1792 law] might not be construed as confer- 
ring the power on the judges personally as commis- 
sioners.” °° 

In repealing the 1792 law Congress made provision for 
an after-the-fact adjudication of its constitutionality by 
requiring the Secretary of War and Attorney General to 
seek a determination by the Supreme Court of the status 
of pensions already awarded by those judges who had 
presumed to act as commissioners.” In an apparently 


552 Dall. 409, 410 et seg. (U.S. 1792). 

5613 How. 50 (U.S. 1851). 

57 The Yale Todd case is an anomaly in at least two respects. First, it may 
be classified as a case antedating Marbury v. Madison, 1 Cranch 137 (U.S. 1803) 
in which a law of Congress was declared unconstitutional. Second, it is obvi- 
ously inconsistent with the Marbury case on the issue of original jurisdiction of 
the Supreme Court, unless the case be viewed as appellate or quasi-appellate, 
reviewing the earlier determination of the circuit judges. 

On the first point commentators have engaged in unedifying legal hair-split- 
ting. Thayer asserts: “It is inaccurate to say that this case holds the Act of 
1792 to be unconstitutional as appears to be said in the note in 13 How. 52, and 
as is expressly said in the Reporter’s Note in 131 U.S. App. ccxxxv.” 1 Con- 
STITUTIONAL Cases 105n. (1895). Warren agrees: “. . . [T]he Court appears 
to have found it unnecessary to pass upon the constitutionality of the Act of 
1792, for it held that the construction and theory of the Act adopted by the 
Judges, that it gave them authority to act as Commissioners, and not as Judges 
of the Court was untenable. . . .” 1 THE Supreme Court In Unitep States 
History 81 (rev. ed. 1935). Warren is cited approvingly in Dopp, Cases anp 
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unanimous opinion the Supreme Court held that the pre- 
liminary fact-finding power at issue was not a judicial 
power and could not be lawfully exercised by the courts; 
and further, that as Congress intended to confer the power 
on the courts, it could not be construed as authorization 
to the judges to perform the power out of court as com- 
missioners.” 

Half a century later a similar view concerning judicial 
finality was expressed in United States v. Ferreira.” Ter- 
ritorial judges in Florida, subsequently district judges 
when Florida was admitted to the union, were directed 
by statute to assess claims of Spanish inhabitants of 
Florida arising out of American military operations in 
the War of 1812 and submit recommendations to the 
Secretary of the Treasury. The Supreme Court refused 
to review one such recommendation on the ground that 
the revisory power of the Secretary of the Treasury 
made the function nonjudicial. But because the statute 
spoke of “judges” and not “courts,” the action of the 
Florida district judge was not itself illegal, but could be 
condoned as action of a special “commissioner.” Had 


MATERIALS ON CONSTITUTIONAL Law 13-14 (5th ed. 1954). But see the con- 
trary, forthright statement of Justice Shiras in In re Sanborn, 148 U.S. 222, 
224 (1893). 

On the second point Chief Justice Taney, in his note appended to the Ferriera 
case, wrote as follows: “The case of Todd was docketed by consent in the Su- 
preme Court; and the court appears to have been of opinion that the act of 
Congress of 1793, directing the Secretary of War and Attorney-General to take 
their opinion upon the question, gave them original jurisdiction. In the early 
days of the Gov ernment, the right of Congress to give original jurisdiction to 
the Supreme Court, in cases not enumerated in the Constitution, was maintained 
by many jurists, and seems to have been entertained by the learned judges who 
—. Todd’s case.” 13 How. 54 (U.S. 1851). 

58 ‘i 


5913 How. 40 (U.S. 1851). 

60 Td. at 47, 50-51. In dicta Chief Justice Taney discussed the interesting ques- 
tion, not before the Court, of whether the classification of these judges as “com- 
missioners” for this special function would be an unconstitutional infringement 
of the President’s appointing power. Such might be the case if the judges, in 
their work as special commissioners, were deemed to be “officers of the United 
States,” because “the power of appointment is in the President, by and with the 
advice and consent of the Senate; and Congress could not by law, designate the 
persons to fill these offices. And if this be the construction of the constitution, 
then as the Judge designated could not act as a judicial character as a court, nor 
as a commissioner, because he was not appointed by the President, everything 
that bs! 4 pr rs under the acts of 1823, and 1834, and 1849, would be void. 
, at 
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the function been conferred on the district “court,” the 
statute would have been unconstitutional. 

A new facet to the requirement of judicial finality was 
given in Gordon v. United States” by the same Chief 
Justice who had written the Ferreira opinion and pre- 
pared the note on the Yale Todd case.* The Court re- 
fused to review a determination of the Court of Claims 
under a statute which provided for forwarding the deci- 
sion of the Court of Claims to the Secretary of Treasury 
for estimate of the amount of money due, and transfer 
thence to Congress for appropriation. Apparently the 
decision of the Court of Claims on substantive issues was 
to be final, with no revisory power in the Secretary as was 
the case in Yale Todd and Ferreira. But Chief Justice 
Taney, mindful perhaps of the vagaries of Congress and 
ignoring the fact that refusal to appropriate is simply 
and unavoidably an ever-present hazard, enunciated the 
doctrine that “award of execution” is an essential feature 
of judicial power.® “Without such an award the judg- 
ment would be inoperative and nugatory, leaving the 
aggrieved party without a remedy. It would be merely 
an opinion which would remain a dead letter, and with- 
out any operation upon the rights of the parties, unless 
Congress should at some future time sanction it, and pass 
a law authorizing the court to carry its opinion into 
effect.” “ 

The 1954 immunity statute confers the power of granting immunity upon the 
district “courts,” not the judges as special commissioners. Should the latter 
interpretation be given, in an attempt to save the statute’s constitutionality under 
Article III, it might then fail under the appointing power clause in Article II 
if Chief Justice Taney’s suggestion be followed. 

612 Wall. 561 (U.S. 1864), opinion at 117 U.S. 697 Appendix. 

62 [bid. Technically, there is no “opinion of the court” in the Gordon case be- 
cause Chief Justice Taney’s essay was prepared during recess. After his death 
the Court decided the case in accordance with the views expressed by Taney. 

63 Jd. at 702. 

64 Jbid. For a similar decision in which lack of finality was mentioned but 
which could be supported under the doctrine of nonperformance of nonjudicial 
functions, #.e., rate-making, see In re MacFarland, 30 App. D.C. 365, 383 (1908), 


appeal _ sub nom. Washington Gas Light Co. v. MacFarland, 215 U.S. 
614 (1 ; 

Even the Court of Claims, in the days when it was clearly a legislative court, 
insisted on finality in regard to its “judicial function of adjudicating claims 
against the United States.” Pocono Pines Assembly Hotels Co. v. United States, 
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The new immunity statute appears not to be subject to 
attack under the Yale Todd and Ferreira precedents.” 
There is no nonjudicial revisory body, in the conventional 
sense, above the district courts. And yet it must be pointed 
out that under the statute an interrogator apparently has 
discretion to change his mind and not proceed to ask the 
questions authorized in the immunity order. (Immunity 
apparently will arise from answering the questions, not 
from the court order itself.)** Such change of mind could 
be induced by new evidence coming to light after the 
court has issued the immunity order, or perhaps by testi- 
mony obtained from some other witness in the same or a 
concurrent investigation. Indeed, obtaining an immunity 
order might be a tactical device to induce a confederate of 
the witness to rush in and “tell all” rather than see himself 
exposed by the witness while the witness is immunized. 
The district court would thus play the role of decoy— 
surely a novel role for an Anglo-American court. 

The new statute might be questioned under the Gordon 
doctrine had not that doctrine been abandoned in Fidelity 
National Bank v. Swope.” It could have been argued that 
entry of the order compelling testimony, and the subse- 


69 Ct. Cl. 91 (1930); same, 73 Ct. Cl. 447 (1932). The Pocono cases present 
the anomalous spectacle of one claim being handled twice by one court sitting in 
two different capacities. In the first case, sitting in a judicial capacity under 
28 U.S.C. § 1492 (1952), the court made an award against the United States. 
Then Congress, 46 Strat. 1622 (1931), directed the court to reconsider the 
matter without regard to statutes of limitation or rules of procedure and report 
the “actual facts” to Congress. In the second case the constitutionality of this 
statute was considered, the court concluding that it could be justified as a “ref- 
erence” under 28 U.S.C. § 1493 (1952), which authorizes the court to serve as 
an advisory, fact-finding body for Congress. The two proceedings were deemed 
functionally separate and the finality of the prior adjudication was not affected. 
It was conceded, however, that award of execution did lie within the control of 
Congress. 

65 Recent cases involving the finality issue include Chicago & Southern Air 
Lines v. Waterman Steamship Corp., 333 U.S. 103 (1948) (Presidential review 
of Civil Aeronautics Board); McGrath v. Kristensen, 340 U.S. 162 (1950) 
(Congressional review of the Attorney General). The questions were whether 
the CAB action and the Attorney General’s action were “ripe” for judicial 
review. 

66 The immunity order entered by the court will not in itself immunize the 
witness, if traditional theory concerning immunity statutes be followed. The 
order will compel testimony and the immunity will arise from the testimony 
when it is given. 


87 274 U.S. 123 (1927). 
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quent testimony itself, would not have finally settled the 
status of the parties but rather would have operated to 
create an immunity whose exact scope could be deter- 
mined only in the light of further proceedings. There - 
would remain open the question of whether any attempted 
future prosecution was for a matter “related” to the sub- 
ject of the testimony. 


The “Case and Controversy” Requirement 


The “case and controversy” requirement covers a mul- 
titude of subpoints and defies simple summarization be- 
cause it encompasses both substantive and procedural lim- 
its on the judicial power. In the extreme instance, it may 
incorporate little more than a sort of sixth sense as to what 
the courts should and should not do under the “judicial 
power.” Because the Constitution does not contain any 
definition of “judicial power” but merely incorporates 
Anglo-American juristic conceptions through use of the 
terms “cases” and “controversies” in Article III, it fol- 
lows that the meaning of the “case and controversy” re- 
quirements shifts reciprocally with shifts in juristic con- 
ceptions as to the proper role of the judiciary in modern 
government. This factor explains many, if not all, of the 
inconsistencies in the cases, and necessitates taking a for- 
ward view, as well as a backward view, in determining 
whether or not a new judicial duty, such as grant of im- 
munity under the new statute, falls inside or outside the 
judicial function under the Constitution. 

Some attempts at definition of the judicial function— 
perhaps all brief attempts—do little more than beg the 
question. Before his elevation to the bench, Congressman 
John Marshall in the course of the debate on the case of 
Jonathan Robbin, alias Thomas Nash, made the point 
that the Constitution submits “all cases in law and equity 


68 Professor Robert J. Harris in his book, THe JupicraL PowER oF THE 
UNITED STATES observes at mee sos ‘[C]ases and controversies,’ ‘adverse par- 
ties,’ ‘substantial interests,’ and ‘real questions,’ are no more than trees behind 
which judges hide when they wish either to throw stones at Congress or the 
President or to escape from those who are urging them to do so... . 





520 THE GEORGE WASHINGTON LAW REVIEW 


arising under the Constitution” to the federal judicial 
power, not “all questions.” ® A more enlightening indica- 
tion of the meaning of Article III is found in Justice 
Taney’s opinion in the Ferreira case on the nonjudicial 
nature of a district court’s duty to determine damage 
claims against the United States: 
For there is to be no suit; no parties in the legal acceptance of 
the term, are to be made, no process to issue; and no one is 
authorized to appear on behalf of the United States, or to sum- 
mon witnesses in the case. The proceeding is altogether ex parte, 
and all that the judge is required to do, is to receive the claim 
when the party presents it, and to adjust it upon such evidence 
as he may have before him, or be able himself to obtain. But 
neither the evidence, nor his award, are to be filed in the court 
in which he presides, nor recorded there. . . .7° 
Implicit in this quotation is the oft-cited requirement of 
“adversity of parties,” ” and to a lesser extent the require- 
ment of a “real question” turning on precise legal issues.” 

Additional requirements normally cited under the 
“case and controversy” rubric are that the interest of the 
plaintiff be direct,”* personal,* and substantial,” and in 
general that the dispute be presented in such form that 
the judiciary are capable of acting on it by use of their 
customary procedures.” Substantiality is an evolving con- 
cept, requiring on occasion some delicate distinctions. 
Taxpayers, even when their state seeks to speak for them 
collectively, lack standing to challenge the legality of fed- 
eral expenditures.” But minority stockholders in a cor- 
poration, aided perhaps by the traditional sanctity of the 
corporate charter and an expanded ultra vires concept, 

6910 ANNALS oF Conc. 606 (1800). Emphasis added. 

7013 How. 40, 46 et seq. (U.S. 1851). 

71 Chicago and G. T. R. Co. v. Wellman, 143 U.S. 339 (1892). 

72 Muskrat v. United States, 219 U.S. 346 (1911). See also Chief Justice 
Hughes’ essay on justiciability in Aetna Life Insurance Co. v. Haworth, 300 
U.S. 227, 239-240 (1937). 

73 Marye v. Parsons, 114 U.S. 325 (1884). 

7 Braxton County Court v. West Virginia, 208 U.S. 192 (1908). 
oy eee v. Mellon, 262 U.S. 447 (1923) ; Williams v. Riley, 280 U.S. 

76 Tutun v. United States, 270 U.S. 568 (1926); La Abra Silver Mining Co. 
v. United States, 175 U.S. 423 (1899); Fong Yue Ting v. United States, 149 


U.S. 698 (1893); Murray v. Hoboken Land Co., 18 How. 272 (U.S. 1855). 
77 Massachusetts v. Mellon, Frothingham v. Mellon, 262 U.S. 447 (1923). 
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may resort to injunctive process to prohibit the corpora- 
tion from paying an allegedly illegal tax, or to prohibit 
performance of the corporation’s contract on a theory of 
lack of contracting power in the other party, even when 
that other party is the government.” In this way the con- 
stitutionality of the Tennessee Valley Authority was liti- 
gated. However, threat of vigorous future competition 
from an allegedly illegal government enterprise is an in- 
terest too remote or insubstantial to give standing to the 
private corporation affected.” It is interesting to note 
in this regard that competition zs a sufficient connecting 
link to warrant extension of federal regulatory power 
over intrastate business which competes with interstate 
business.” 

Advisory Opinions and Declaratory Judgments. The 
Court’s approach to the case and controversy requirement 
is etched most sharply in those cases involving attempts 
to stretch the judicial power in the direction of advisory 
opinions, enforcement of administrative subpoenas, and 
declaratory judgments. The Court drew a sharp line 
against advisory opinions in Muskrat v. United States,” 
but after some soul-searching has embraced the latter two 
developments. 

A proceeding for a declaratory judgment may be de- 
fined as an ordinary cause of action with the tail cut off, 
t.e., With no requirement, customarily, that the plaintiff 
be injured or under threat of the immediate injury for 
which he seeks affirmative relief. It is said that all other 
requisites for “justiciability” do apply to declaratory judg- 
ment actions. These include: (1) presence of actual, not 
hypothetical facts, (2) presence of a legal claim, (3) ad- 
versity between parties, (4) “ripeness” of the facts and 


78 Ashwander v. TVA, 297 U.S. 288 (1936). 


79 Alabama Power Co. v. Ickes, 302 U.S. 464 (1938). Plaintiff had tried to 
enjoin WPA loans to municipalities to finance municipally owned electricity 
distribution systems. 


8° United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942). 
81219 U.S. 346 (1911). 
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legal claim for conclusive adjudication.” However, be- 
cause these four elements are closely interrelated, and also 
at least partly determinative of each other, it is clear that 
abolition of the injury requirement in declaratory judg- 
ment actions does more than “cut the tail off.” It upsets 
the previous juristic pattern and requires reassessment of 
all elements of “justiciability.” Much dispute concern- 
ing the proper scope of declaratory judgment proceedings 
lies between those who perceive this point and are willing 
to reevaluate justiciability, and those who either fail to 
perceive or refuse to reassess, or both. 

Is the negative decision in the Muskrat case still “good 
law” if tested against the modern declaratory judgment 
concept? The justiciability of the Muskrat case techni- 
cally may fail on at least two counts, t.e., lack of adversity 
and lack of subject matter. Because the United States 
Treasury underwrote the expenses for both sides, there 
was doubt of true adversity.** Nor did the United States 
have any property interest adverse to any Indian claimant. 
And yet, if careful weighing of the “fact” and “issue” 
elements of the case be made in the light of declaratory 
judgment principles, it is difficult to see why the Muskrat 
type of situation is nonjusticiable. The facts as derived 
from the Court of Claims report “* of the case indicate 
that with a fixed amount of Cherokee Indian land avail- 
able, Congress directed that there be allotments of land 
to all Cherokee Indians who placed their names on a roll 
as of a certain date. After allotments were made there 
was a remainder, or surplus, of unallotted land and Con- 
gress directed that the roll be extended down to a new 
fixed date in order to include after-born children and 
make allotments to them. No question was raised about 


82 BoRCHARD, DECLARATORY JUDGMENTS 25 et seg. (2d ed. ‘et H 1 ANDER- 
son, ACTIONS FOR DECLARATORY JUDGMENTS 38 et seg. (2d ed. 1951). 

83 But cf. United States v. ICC, 337 U.S. 426 (1949) where the ane States 
as shipper filed a complaint before the ICC for reparations and was thereafter 
permitted to sue in a district court to set aside the ICC order denying repa- 
rations, the ICC and the United States itself being made defendants. 

8444 Ct. Cl. 137 (1909). 





IMMUNITY AND SEPARATION OF POWERS 523 


land already allotted, but the argument was made that 
those on the original roll had acquired an undivided 
vested interest in any surplus land. To get a judicial de- 
termination of the question Congress authorized some of 
the original allottees to sue the United States. 

Where is the constitutional infirmity in this situation? 
Though lacking full adversity, there was not the type of 
collusion which jeopardizes full disclosure of fact or full 
argument of legal issues. And the United States was 
really spokesman for the after-born children, whose in- 
terests were adverse to the original allottees. The amount 
of property involved and the number of rival claimants 
were both definite or capable of being made definite. The 
contrasting statutory formulae for allotment were defined. 
A decision that the roll could or could not be extended, 
as to unalloted land, would seem to be definite enough for 
effective status as res judicata, even though it would not 
run to the traditional “Blackacre.” © 

If the Muskrat case is to be viewed as still good law it 
must be lifted above technicalities and its rationale must 
be placed in a broader frame of reference. Its unspoken 
rationale, which is also present in many of the declara- 
tory judgment cases and accounts for recent split deci- 
sions in that field, can best be expressed in question form: 
Should the historically extraordinary judicial power of 
deciding the constitutionality of legislation, and of using 
equity-type powers to prescribe detailed patterns for fu- 


85 Anderson forthrightly declares that “. . . the Supreme Court of the United 
States in the famous Muskrat case held invalid a special declaratory judgment 
statute seeking to confer upon it jurisdiction to render a declaratory judgment 
in favor of Muskrat upon a particular cause of action. . . .” ANDERSON, op. cit. 
supra note 82, at 30, 212. 

The following statement by Professor Borchard, except for the phrase “any 
property of theirs,” appears to be a strained interpretation even though he was 
a champion of this procedure: “. . . In the Muskrat case, Congress conferred 
upon named Indians the privilege of suing in the Court of Claims to determine 
the constitutionality of a prior Act of Congress. There was no evidence that 
the Indians named had any personal interest in the matter, that any property of 
theirs would be affected by the decision, or that any party or officer had any 
adverse interest. The elements of an adversary proceeding involving plaintiffs’ 
or a interests were lacking. . . .” BoRCHARD, op. cit. supra note 82, 
at 179. 
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ture conduct, be used frequently in the interest of clarity, 
or sparingly in the interest of leaving as wide an area as 
possible to experimentation and change? Phrased an- 
other way, is the higher social interest to be found in 
speedy formation of rules—any rules, just so they are 
clear—or in slow and painful formation of ideally “right” 
rules? 

Prior to enactment of the Federal Declaratory Judg- 
ment Act ™ the district courts, in the exercise of their di- 
versity of citizenship jurisdiction and the Supreme Court 
in exercise of appellate jurisdiction, took unfavorable 
views of the propriety of declaratory judgment proceed- 
ings under state statutes. In the field of private law the 
Court in Willing v. Chicago Auditorium Association™ 
disallowed diversity jurisdiction under the IIlinois statute. 
The plaintiff sought interpretation of a lease on the ques- 
tion of the power of the lessee to tear down the building 
initially built under the lease and replace it with a poten- 
tially more profitable one. In the field of public law the 
Court took a similar view in Liberty Warehouse Co. v. 
Grannis,” on action filed under a Kentucky statute against 
a prosecuting attorney to determine the legality of a stat- 
ute regulating auction sales of tobacco and a declaration 
of the company’s rights and duties thereunder. Again in 
the field of public law, but in a case the facts of which 
would have qualified it for an ordinary injunction pro- 
ceeding, the Court in Nashville, Chattanooga & St. Louis 
R. Co. v. Wallace® extended review to a declaratory pro- 
ceeding in a state court seeking a declaration that a tax 
about to be enforced against the plaintiff corporation by 
state officers was unconstitutional. In the Nashville case 
the Court looked beyond the form of the proceeding to 
actual “ripeness” of the dispute; the parties were not 


86 48 Strat. 955 (1934), as amended, 49 Stat. 1027 (1935) ; 28 U.S.C. §§ 2201, 
2202 (1952). 


87 277 U.S. 274 (1928). 
88 273 U.S. 70 (1927). 
89 288 U.S. 249 (1933). 
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seeking a decision “advising what the law would be on an 
uncertain or hypothetical state of facts, as was thought to 
be the case” in the Grannis and the Willing proceedings.” 

From the standpoint of the broader frame of reference 
mentioned above, a different assessment of these cases 
would emerge. The Willing case then would appear as a 
case erroneously decided, and this view is supported by 
the case sustaining the Federal Declaratory Judgment 
Act,” Aetna Life Insurance Co. v. Haworth.” In both 
the Willing and Aetna cases a problem of construing the 
meaning of a private contract was the essential issue, and 
no material or relevant fact bearing upon construction 
was missing. This is the sort of work with which courts 
are familiar and well-qualified to deal. By contrast the 
Grannis case involved a matter of statutory construction 
in advance of administrative action or attempts at private 
accommodation. Contrary to popular impression, statu- 
tory construction is not solely or perhaps even primarily 
a judicial matter.” A statute is initially interpretated by 
the administrative agency charged with its enforcement, 
and this is so whether the interpretation is formalized in 
interpretative or elaborative regulations, or is left implicit 
as in the case of the Sherman Act and revealed only in the 
manner of enforcement. Of course, even with interpreta- 
tive regulations discretion remains which is resolved only 
by the enforcement pattern, and even the best of intentions 
must sometimes yield before harsh realities of limited 
time, staffs, and budgets.* ‘Therefore, for the Court to 
have taken jurisdiction in the Grannis case would have 
been to invade the sphere of administrative discretion, 

90 Id. at 262. 

9148 Stat. 955 (1934). 

92 300 U.S. 227 (1937). 

93 For a helpful discussion of administrative and Presidential discretion see 
DAVISON AND GRUNDSTEIN, CASES AND READINGS ON ADMINISTRATIVE LAW 
601-666 (1952) and the authorities cited. 

94 REDFORD, FIELD ADMINISTRATION OF WARTIME RaTIONING (1947); Rep- 
FORD, ADMINISTRATION OF NATIONAL Economic Controt 169-178, 185 (1952) ; 
RicHARDS, WAR LazBor BOARDS IN THE FIELD 159-187, 199-214 (1953) ; Nelson, 


Administrative Blackmail: Remission of Penalties, 4 WersTERN POLITICAL 
QuartTeERLy 610 (1951). 
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which is merely a modern term for “public policy.” The 
Nashville case can be distinguished because generically 
taxation is much less discretionary than regulation and the 
administrative process there had proceeded up to the point 
of actual levy. 

The desire not to permit the declaratory judgment tech- 
nique to be a vehicle for prematurely importing public 
policy problems into the judicial function is borne out 
strikingly in recent cases. The Supreme Court has taken 
a negative view of attempts to use declaratory judgment 
proceedings to challenge constitutionality of congress- 
ional statutes,’ to challenge constitutionality of a state 
statute,” to challenge state administrative action regard- 
ing alleged interstate transportation,” or to challenge an 
action of the Board of Governors of the Federal Reserve 
system.”* 

The split decisions in two of these cases illustrate, if not 
different scales of value, at least different weightings of 
the judicial role in relation to social controversy. Justice 
Douglas, judicial champion of liberalized use of declara- 
tory judgments, dissented in United Public Workers v. 
Mitchell” and Public Service Commission v. Wycoff 
Co.*” because in each instance he felt that the amount of 
unresolved administrative discretion was minimal and 
that the social interest in speedy resolution of legal uncer- 
tainties should override judicial delicacy. In the Mitchell 
case the Court refused to allow a challenge to the Hatch 
Act at the instance of an employee who had not violated 
the Hatch Act but did want to do the things forbidden 


95 Coffman v. Breeze Corp., 323 U.S. 316 (1945); United Public Workers v. 
on 330 U.S. 75 (1947) ; Electric Bond & Share Co. v. SEC, 303 U.S. 419 
(1938). 


96 Alabama State Federation of Labor v. McAdory, 325 U.S. 450 (1945). 
97 Public Service Commission v. Wycoff Co., 244 U.S. 237 (1952). 

8 Eccles v. Peoples Bank, 333 U.S. 426 (1948). 

99 330 U.S. 75 (1947). 

100 344 U.S. 237 (1952). 
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by it. But Justice Douglas would have allowed the suit 
because: 


The requirement of an “actual controversy,” which is written 
into the statute . . . and has its roots in the Constitution . . . 
seems to me to be fully met here. 

. . . If they do what they propose to do, it is clear that they 
will be discharged from their positions.’ 


In the Wycoff case the plaintiff, carrier of motion picture 
film and newsreels inside Utah, sought a declaratory judg- 
ment that it was engaged in interstate commerce and an 
injunction against regulation by the state commission. The 
majority found no actual controversy because the precise 
nature of the commission’s threatened action was not 
known. Douglas dissented because the suit which the 
commission had filed against the carrier in the state court 
was threat enough, remarking that the Court’s decision 
“relegates the declaratory judgment to a low estate.” *” 
Justice Jackson, speaking for the majority with his usual 
clarity, indicated both the central issue and his view of it: 


But when all of the axioms have been exhausted and all words 
of definition have been spent, the propriety of declaratory relief 
in a particular case will depend upon a circumspect sense of its 
fitness informed by the teachings and experience concerning the 
functions and extent of federal judicial power. While the courts 
should not be reluctant or niggardly in granting this relief in 
the cases for which it was designed, they must be alert to avoid 
imposition upon their jurisdiction through obtaining futile or 
premature interventions, especially in the field of public law.’ 
(Emphasis added.) 


101 330 U.S. 75, 116 (1947). 

102 344 U.S. 237, 253 (1952). 

103 Jd. at 243. But cf. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952) where the Court decided a most fundamental constitutional issue in a 
case which had reached the preliminary injunction stage in the District Court, 
with a stay by the Court of Appeals; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. 123 (1951) where the Court granted review to a type of 
executive law-making (list of subversive organizations for use of personnel 
officers) which had heretofore been considered “advisory” only and not review- 
able, e.g., “orders” of the War Manpower Commission and the National War 
Labor Board in World War II, in regard to which no cause of action arose 
until imposition of some sanction such as Presidential seizure; Columbia Broad- 
casting System v. United States, 316 U.S. 407 (1942) where the Court allowed 
review as soon as the famous chain broadcasting regulation was promulgated 
although no licenses or renewals had yet been affected. It may be noted, how- 
ever, that with the possible exception of the Joint Anti-Fascist case, these cases 
did involve legal issues in a stage of reasonably precise formulation which the 
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If the Court’s sensibilities prevented it from taking jur- 
isdiction in the above two cases, each of which did involve 
a question of legal right, only the character and the “ripe- 
ness” of threatened harm being obscure, how could it 
bring itself to take jurisdiction on the question of grant- 
ing immunity under the 1954 statute? A grant of immun- 
ity fails to fulfill the requirements of a case and contro- 
versy either substantively or procedurally. The form of 
an immunity grant does not cast itself in the normal form 
of a judicial proceeding even if the latter is broadened 
by the declaratory judgment concept. The witness and 
the interrogator are hardly adverse parties in relation to 
the grant. Even should the witness not desire the immun- 
ity, he has no “right” to oppose the grant. The true ad- 
verse parties are, on the one hand, the interrogator, pos- 
sessed of the immunity power, and on the other hand, the 
public interest which may or may not be served by the 
grant of immunity. The criminal can hardly be deemed 
to have interests coterminous with those of the public, 
and thus to serve as the spokesman for the public interest! 
The district court proceeding, therefore, could be ex 
parte, with the representative of the Congress, or under 
section (c) the Attorney General, requesting the court to 
confirm the decision to grant immunity.** Even in those 
cases in which the Congress and the Attorney General 
might be in conflict on whether the court should enter an 
immunity order, the “adversity” would be simply a diver- 
gence on a question of policy, not a question of legal right. 
Further, the statute gives the judge no criteria for deci- 
sion, nor does it specify what data is to be presented to the 
court, or the manner of presentation, in support of the re- 
quest for an immunity order. 

Administrative Subpoenas. Nor does judicial grant of 
immunity gather support as a “case and controversy” by 


normal processes of judicial review would have brought to the Court eventually 
anyway. The unstandardized discretion which the new immunity statute seeks 
to impose on the district courts is a quite different matter. 

104 oe subsection, infra, on the possible distinction between the congressional 
section of the statute and the grand jury section relative to the role of the judge. 


i na wae ioe _— ae i a8 — mas owt C6 aS 





IMMUNITY AND SEPARATION OF POWERS 529 


analogy to enforcement of administrative subpoenas and 
summonses. It is clear that apart from such defenses as 
the Fifth Amendment the citizen has a duty to furnish 
information needed by his government, and that this duty 
may be enforced by appropriate sanctions. Congress may 
use its own contempt power or may make failure to testify 
acrime. It is only one further step for Congress to con- 
fer the power of subpoena upon fact-finding and regula- 
tory bodies such as the Interstate Commerce Commission, 
reserving to the courts enforcement of such subpoenas 
through civil process in event of disobedience. Although 
it seemed unorthodox under traditional “case and contro- 
versy” views for a court to step into the middle of a 
lengthy administrative proceeding (which could be either 
quasi-legislative or quasi-judicial in nature) to enforce a 
subpoena which it did not itself issue, the Court concluded 
in Interstate Commerce Comission v. Brimson that such 
activity was unobjectionable.” “The performance of the 
duty which, according to the contention of the govern- 
ment, rests upon the defendants, cannot be directly en- 
forced except by judicial process. One of the functions 
of a court is to compel a party to perform a duty which 
the law requires at his hands.” *°** Administrative power 
of subpoena and the corollary judicial enforcement have 
been on firm legal ground ever since. 

But note that in the subpoena situation there is diversity 
because the government is pressing the legal right of the 
state to get information and the defendants are raising ap- 
propriate legal defenses such as irrelevancy, self-incrim- 
ination, and unreasonableness,*” whereas in the immunity 
situation both the government and the witness may want 
the testimony given and immunity conferred, the only 
adversity being in determination of where the public in- 


105 154 U.S. 447 (1894). 
106 Jd. at 487. 


107 For a list of cases and a discussion see Davis, ADMINISTRATIVE LAw 
§ 37 (1951). 
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terest lies. And whereas in the subpoena situation both 
sides do have legal pleas available, in the immunity situa- 
tion, it being already settled that immunity statutes are 
constitutional, the only question remaining is not “Can 
we?” but “Shall wee” To be sure, just as it may be diffi- 
cult in the immunity situation for a court to get the “feel” 
of considerations which seem to dictate grant of immun- 
ity, so it may be difficult for a court to grasp the total in- 
vestigative picture out of which the subpoena and request 
for its enforcement comes. But in the subpoena situation 
the court is aided by opposing views urged on it by com- 
peting counsel, and it can stop when it has the answers to 
the legalistic (and thus figuratively certain) questions of 
relevancy, reasonableness and incrimination. In the im- 
munity situation there may be no competing counsel, and 
for all practical purposes the court’s role is reduced to 
ratifying the government’s request for an immunity or- 
der, on the basis of such data as the government sees fit to 
present to the court. Such legal issues as might be pres- 
ent would be peripheral, e.g., whether the investigation 
lay in the field of subversive activities and national secur- 
ity which is the only area covered by the new immunity 
statute. The preliminary question of whether or not the 
witness had properly invoked the Fifth Amendment 
might be litigated but this would be a side issue and is not 
specifically required by the statute. The statutory lan- 
guage and the congressional intent call for judicial re- 
view of the highly uncertain issue of whether in a given 
instance grant of immunity would be wise. 

Issuance of Warrants. Much of what has been said 
about administrative subpoenas applies with equal force 
to the role of the judiciary in supporting the administra- 
tive process by issuing warrants for search and seizure. 
Superficially, it might seem that judicial approval of im- 
munity grants to avoid the Fifth Amendment’s bar 
against compulsory self-incrimination has a parallel in 
judicial issuance of search and seizure warrants as one 
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means of surmounting the Fourth Amendment’s bar 
against unreasonable searches and seizures.” 

In regard to search and seizure warrants, administra- 
tive subpoenas, and immunity grants, the judge acts in 
the middle of the administrative process, indeed, becomes 
involved in the very process of law enforcement. But in 
the search and seizure situation, as in the case of adminis- 
trative subpoenas, this involvement is to apply /egal—as 
distinct from policy—restraints on the law enforcement 
process. Though search warrant proceedings are ex parte 
without adverse parties, the judge arrives at his decision 
with reference to objective, external standards fixed in 
the Fourth Amendment, viz, that no warrant shall issue 
without “probable cause,” and that the officers have a 
“particular” place and object in mind.*” ‘To satisfy these 
objective standards petitioners must submit evidence.” 
On the other hand, the central feature in the immunity 
grant situation is a witness with a valid right, indeed a 
constitutional right, of silence. Coercive powers of the 
government have come to anend. Only by erecting a sub- 
stitute for the right of silence, t.e., immunity, can the 
government regain initiative and move on to further ac- 
tion. The substitute is wholly within the control of the 
government, and its conferment is based on no legal con- 
siderations whatsoever. 

In short, if the “case and controversy” requirement be 
more than judicial hocus pocus, if despite uncertainties 
and retrogressions it stands for separation between the 
“political” and the “judicial,” then judicial grant of im- 

108 Of course, a warrant is not needed in every case. A search and seizure 
without a warrant may be reasonable if subsequent to a valid arrest or if im- 
minent flight precludes getting a warrant. For discussions see Johnson v. United 
States, 333 U.S. 10 (1948); Macnen, THE Law or SEARCH AND SEIZURE 
(1950) ; Fraenkel, Recent Developments in the Federal Law of Searches and 
Seizures, 33 Iowa L. Rev. 472 (1948). 

109 U.S. Const. AMEND. IV. 

110 Wagner v. United States, 8 F.2d 581 at 583 (8th Cir. 1925): “The evi- 
dence before the judge or commissioner who issues the search warrant must be 
such as would be admissible on trial. . . . The commissioner must be furnished 
with facts—not suspicions, beliefs, or surmises.” See alo extensive annotations 


to Rule 41 of the Federal Rules of Criminal Procedure. 18 U.S.C.A. (Rules) 
41 (1951). But cf. Brinegar v. United States, 338 U.S. 160, 174 n. (1949). 
2 
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munity cannot be a “case” under the Constitution. There 
is a distinct difference between the unavoidably political 
role of the judiciary in exercising judicial review in strik- 
ing down or supporting some public policy by appeal to 
and interpretation of some clause in the Constitution, and 
the avoidable political role of participating in day by day 
discretions and indiscretions of government in adminis- 
tering the public business.* 


APPENDIX 
An Act 


To permit the compelling of testimony under certain conditions and to grant 
immunity from prosecution in connection therewith. 

Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That title 18, United 
States Code, section 3486, is amended to read as follows: 


“§ 3486. Compelled testimony tending to incriminate witnesses; 
immunity 

“(a) In the course of any investigation relating to any interference 
with or endangering of, or any plans or attempts to interfere with or 
endanger the national security or defense of the United States by 
treason, sabotage, espionage, sedition, seditious conspiracy or the 
overthrow of its Government by force or violence, no witness shall 
be excused from testifying or from producing books, papers, or other 
evidence before either House, or before any committee of either 
House, or before any joint committee of the two Houses of Congress 
on the ground that the testimony or evidence required of him may 
tend to incriminate him or subject him to a penalty or forfeiture, 

when the record shows that— 
“(1) in the case of proceedings before one of the Houses of 
Congress, that a majority of the members present of that House; 

or 


“(2) in the case of proceedings before a committee, that two- 
thirds of the members of the full committee shall by affirmative 


* Further aspects of the doctrine of separation of powers in relation to the 
1954 immunity statute will be presented in Part II in the next issue, i.e., non- 
review of propriety of policy decisions, preservation of independence and im- 
partiality of judges, and rejection of political questions. The separation of 
powers analysis will be followed by a discussion of other legal issues posed by 
the statute, including the difference in language between the congressional 
section and the grand jury and court proceeding section, the appealability of 
the judicial order compelling testimony and authorizing immunity, and the 
relation of the new statute to state prosecution. 
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vote have authorized such witness to be granted immunity under 
this section with respect to the transactions, matters, or things 
concerning which he is compelled, after having claimed his 
privilege against self-incrimination to testify or produce evidence 
by direction of the presiding officer and 


that an order of the United States district court for the district 
wherein the inquiry is being carried on has been entered into the 
record requiring said person to testify or produce evidence. Such 
an order may be issued by a United States district court judge upon 
application by a duly authorized representative of the Congress or of 
the committee concerned. But no such witness shall be prosecuted 
or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he is so compelled, 
after having claimed his privilege against self-incrimination, to testify 
or produce evidence, nor shall testimony so compelled be used as 
evidence in any criminal proceeding (except prosecutions described 
in subsection (d) hereof) against him in any court. 

“(b) Neither House nor any committee thereof nor any joint com- 
mittee of the two Houses of Congress shall grant immunity to any 
witness without first having notified the Attorney General of the 
United States of such action and thereafter having secured the appro- 
val of the United States district court for the district wherein such 
inquiry is being held. The Attorney General of the United States 
shall be notified of the time of each proposed application to the United 
States district court and shall be given the opportunity to be heard 
with respect thereto prior to the entrance into the record of the order 
of the district court. 


“(c) Whenever in the judgment of a United States attorney the 
testimony of any witness, or the production of books, papers, or other 
evidence by any witness, in any case or proceeding before any grand 
jury or court of the United States involving any interference with or 
endangering of, or any plans or attempts to interfere with or endanger, 
the national security or defense of the United States by treason, 
sabotage, espionage, sedition, seditious conspiracy, violations of chap- 
ter 115 of title 18 of the United States Code, violations of the Internal 
Security Act of 1950 (64 Stat. 987), violations of the Atomic Energy 
Act of 1946 (60 Stat. 755), as amended, violations of sections 212 (a) 
(27), (28), (29) or 241 (a) (6), (7) or 313 (a) of the Immigration 
and Nationality Act (66 Stat. 182-186; 204-206; 240-241), and con- 
spiracies involving any of the foregoing, is necessary to the public 
interest, he, upon the approval of the Attorney General, shall make 
application to the court that the witness shall be instructed to testify 
or produce evidence subject to the provisions of this section, and upon 
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order of the court such witness shall not be excused from testifying or 
from producing books, papers, or other evidence on the ground that 
the testimony or evidence required of him may tend to incriminate him 
or subject him to a penalty or forfeiture. But no such witness shall 
be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he is 
compelled, after having claimed his privilege against self-incrimina- 
tion, to testify or produce evidence, nor shall testimony so compelled 
be used as evidence in any criminal proceeding (except prosecution 
described in subsection (d) hereof) against him in any court. 

“(d) No witness shall be exempt under the provisions of this sec- 
tion from prosecution for perjury or contempt committed while giving 
testimony or producing evidence under compulsion as provided in 
this section.” 
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COMMENT 


FEDERALISM AND ANADROMOUS FISH: 


FPC v. Oregon 
CHARLES P. SCHWARTZ, JR.* 


FPC v. Oregon,’ now pending before the Supreme 
Court of the United States may decide the important 
long mooted question regarding the extent of the Fed- 
eral Government’s interest in western nonnavigable 
waters. The Court of Appeals decision, which set aside 
a license issued under the Federal Water Power Act, has 
been discussed by one writer who concluded that while 
the result was correct the reasoning was faulty.” This 
comment does not attempt to deal with the case in minute 
detail. Rather it undertakes to offer an analysis of the 
Federal Water Power Act and to raise some questions 
about the case which it is believed were largely over- 
looked in the opinions below, by the parties, and by 
previous comment on the case. 


The Facts 


The FPC issued a license to the Portland General 
Electric Company to construct a dam with generating 
facilities on the Deschutes River in Oregon. One side 
of the dam site was on land reserved for the Warm 
Springs Indians and title to the other side of the river 
was in the Federal Government which had reserved it 
for power purposes. The Commission granted the li- 
cense over the objections of the State of Oregon.* The 


* Research Associate, Harvard Law School; member of the Bars of New 
York and Illinois; LL.B., 1950, Harvard University. 

1211 F.2d 347 (9th Cir. 1954), cert. granted, 75 S.Ct. 112, 23 U.S.L. Weex 
3124 (U.S. Nov. 8, 1954). The decision below was 10 F.P.C. 445, 92 P.U.R. 
(n.s.) 247 (1951). 

268 Harv. L. Rev. 382 (1954). 

3 Portland Gen. Electric Co., 10 F.P.C. 445, 92 P.U.R. (n.s.) 247 (1951). 


[ 535 } 
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State contended that it alone had power to control use 
of this nonnavigable river, located entirely in Oregon. 
Secondly, the project would damage the capacity of the 
river to carry anadromous fish, and would impair the 
usefulness of the state fish hatchery upstream from the 
project. Apparently for these latter reasons the State 
Hydroelectric and Fish commissions had denied a state 
permit to Portland General Electric for the project. 
The FPC found, however, that adequate precautions 
would be taken for the fish; in fact, its order imposed 
requirements which would cost the Portland General 
Electric $4,430,000 in capital investment and an addi- 
tional $375,000 a year.* The licensee was also required 
to build a smaller re-regulating dam below the main one, 
which requirement had been urged by the State Hydro- 
electric Commission. The FPC opinion contained a hope 
that the state bodies would reconsider their refusal of a 


permit. But it also said, in a summary fashion all too 
typical of the FPC: 


. .. [I]t is clear that the state laws involved cannot stand as a 
complete legal bar to Federal authorization of a project lacking a 
state permit if, in the judgment of the Commission, that project 
is best adapted to comprehensive plans and would be of unmistak- 
able public benefit.® 
As the basis of its jurisdiction, the FPC noted that the 
project was to be built upon land owned by the United 
States; it also stated that its construction would be con- 
sistent with further development of the Deschutes River 
and the Columbia Basin.° (The Deschutes is a tributary 
of the Columbia River starting in Oregon and meeting 
the Columbia where that great body of water forms the 
boundary of the States of Washington and Oregon.) 
The State of Oregon appealed this order to the United 
41d. at 447, 92 P.U.R. (ws.) at 249. 


5 Id. at 446, 92 P.U.R. (N.s.) at 249. 


8 Id. at 450, 92 P.U.R. (n.s.) at 252. The one half of this dam site, which 
is reserved for the Indians, seems to be considered as federally owned for pur- 
poses of the Federal Water Power Act, 41 Strat. 1063 (1920), as amended, 
16 U.S.C. § 791 et seq. (1952). See 16 U.S.C. §§ 803(e), 810 (1952). 
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States Court of Appeals for the Ninth Circuit which set 
aside the license, one judge dissenting.’ Since a federal 
license is conceded to be necessary to use the fast land 
as a dam site, an impasse was created. The river remains 
in its virgin state, sans production of electricity. 
Discussion in the Court of Appeals centered largely 
on the question of whether the United States had given 
up control of water rights in nonnavigable streams in the 
West. This question has often been raised but never 
definitely settled.* Several theories exist, all of which 
have been ardently advanced. Resolution is difficult be- 
cause water law is a shibboleth-ridden, metaphysical, al- 
most religious field, but also one of great practical 
economic importance. Further, the role of the Federal 
Government as the greatest landowner in the West is a 
subject of intense political debate. One theory is that 
the United States owned all riparian rights to all non- 
navigable streams in the West, these rights being derived 
from ownership of all the land there. The Federal Gov- 
ernment never surrendered this property right when a 
western state came into the union. A second theory is 
that the Government never owned riparian rights because 
these (arid) western states never had a system of riparian 
rights; instead all proprietary rights to water were in 
the state (in this case, Oregon). The third theory is that 
the Desert Land Act of 1877° surrendered all federal 
interest in these waters.” The dissenting judge urged 
that the Desert Land Act was inapplicable because the 
land and attendant water rights at the dam site had been 


7 See note 1, supra. 

8 For instance the issues of ownership of western nonnavigable waters was 
vigorously argued and extensively briefed by the Government in Nebraska v. 
Wyoming, 325 U.S. 589 (1945), but the Court refused to decide the point. 
Id. at 611-16. 

919 Stat. 377 (1877), 43 U.S.C. § 321 (1952). 

10 The theory of the majority of the Court of Appeals seems to depend 
mainly upon the Desert Land Act’s grant to Oregon of the Federal interest in 
the Deschutes; the Harvard note writer stated that this was the only correct 
theory but thought that the court also erroneously relied on the proposition 
that Oregon never had a system of riparian rights (theory two). It is not 
clear that this is a proper reading of the opinion. 





538 THE GEORGE WASHINGTON LAW REVIEW 


reserved for the Indians, and by the Government for 
power purposes, and thus had been withdrawn from any 
grant made to the State by the Act. The State cannot 
interfere with the Federal Government’s disposition of 
this property.” 


The Federal Water Power Act 


It is not the purpose of this short comment to solve an 
issue with such an involved historical and theoretical 
background.” It is assumed that the State of Oregon had 
title in a property sense to the waterpower and the fish 
in the stream, holding them as it asserts, in trust for 
the people of the State.* But it is respectfully suggested 
that the various analyses set forth above, despite their 
learning, generally miss the point. They fail to articulate 
that “control” of water has two aspects, namely, owner- 
ship in a proprietary sense and sovereign power to regu- 
late use of water. These analyses also fail to attach ade- 
quate significance to the Federal Water Power Act and 
its essentially regulatory character. It is primarily an 
exercise of sovereign, not proprietary, power. The Su- 
preme Court, in FPC v. Niagara Mohawk Power Corp., 
has held within the year: 


Riparian water rights, like other real property rights, are de- 
termined by state law. Title to them is acquired in conformity 
with that law. The Federal Water Power Act merely imposes 
upon their owners the additional obligation of using them in 
compliance with that Act.** 


11 The Harvard note writer seems to disagree with the dissent, saying that 
the Desert Land Act was an irrevocable grant of property which could not 
be changed by reservation of the site or the Federal Water Power Act. But 
he also concluded that the Government might be able to withdraw any grant 
of administrative power over water given to the states, and that perhaps the 
Federal Power Act might be regarded as a rescission of the grant. 

12 For a citation of some of the contrasting or conflicting decisions and views 
on this issue, see the Harvard comment on the instant case, note 2 supra, at 
382. A leading case which indicates the difficulties of decision in this area is 
— Power Co. v. Beaver Portland Cement Co., 295 U.S. 142 

1935). 

18 This is the basis of the Court of Appeals’ decision; see 211 F.2d 347, 
350-54 (1954). 

14 347 U.S. 239, 252 (1954). See Schwartz, Niagara Mohawk v. F.P.C.: 
Have Private Water Rights Been Destroyed By The Federal Power Act, 
102 U. of Pa. L. Rev. 31 (1953). 
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This conclusion should also hold true where, as in the 
West, under local law there is no riparian system, or 
where the state alone owns all water rights. The water 
rights are still subject to federal control through the 
Power Act. 

What does that Act require? Among other things it 
makes it unlawful to build or maintain a dam without a 
federal license (1) upon navigable waters, (2) upon non- 
navigable waters which Congress can regulate under the 
commerce power (e.g., dams whose operation affects trib- 
utaries of navigable rivers), and (3) upon public lands 
or reservations of the Federal Government. That is, 
even though a person has complied with all state property 
and regulatory laws, he may not build a dam and generate 
power if he lacks a federal license which among other 
things, regulates construction specifications, accounting 
and earnings as well as providing for possible recapture 
by the Government.”** 


The Power Act and Navigable Waters 


Of course a state may exercise concurrent sovereign 
power over use of water within its boundaries. But the 
Supreme Court has decided in a case involving navig- 
able waters that a federal license may issue and a project 
be built even though a state regulatory statute (exercise 
of sovereign power) would prohibit it. This is an ex- 
ercise of paramount right or servitude given to the Fed- 
eral Government under the commerce clause of the 
Constitution, a principle enunciated in First Iowa Hy- 
dro-Electric Co-op. v. FPC." In that case the licensee 
proposed to dry up the Muscatine River between the 
proposed dam and the River’s natural junction with the 
Mississippi; water would be returned via a canal at a 


1516 U.S.C. §§ 797(e), 817 (1952). 


16 The New River case, United States vy. Appalachian Electric Power Co., 
311 U.S. 377 (1940) is the leading case. 


17 328 U.S. 152 (1946). See Schwartz, supra note 14, at 55-7. 
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point farther downstream. Iowa law forbade this. The 
Court held: 


It is the Federal Power Commission rather than the Iowa Ex- 
ecutive Council that under our constitutional Government must 
pass upon these issues [planning and regulation of development of 
navigable waters] on behalf of the people of Iowa as well as on 
behalf of all others.** 


Game and fishing regulations are no different; they can- 
not ban use or construction or operation of a project 
licensed by the FPC. An early case cited in First Iowa 
indicated the contrary, but in the recent Niagara Mo- 
hawk case, Mr. Justice Burton, speaking for the Court, 
went out of his way to scotch this idea.” The same result 
occurred in a case similar to the instant one which was 
decided by the Court of Appeals for the Ninth Circuit 
itself. That case, however, involved a clearly navigable 
river.” 

But this sweeping effect of the Federal Power Act 
over state regulatory laws, does not apply to property 
rights in navigable waters acquired under state law. Be- 
cause of Section 27 and related parts of the Act these 
rights are not destroyed. The federal servitude is not 
exercised to this extent. This, the Supreme Court seems 
to have settled in the recent Niagara Mohawk case.” 


18 328 U.S. 152, 182 (1946). The decision construed § 9(b) of the Power 
Act [16 U.S.C. § 802(b) (1952)], which requires the applicant to submit 
“satisfactory evidence” of compliance with state laws, to mean that the appli- 
cant must show how far it has and can comply with state law. It need only 
submit information as to the nature of state regulatory laws and the degree 
to which compliance is proposed. The FPC will decide how far it will be 
necessary to comply with these regulatory measures. By contrast, of course, 
Niagara Mohawk ruled on the necessity to comply with state property laws; 
see note 21, sfra. 

19 347 U.S. 239, 256 (1954). The early case was Alabama Power Co. v. 
Gulf Power Co., 283 Fed. 606, 620 (D.C. Ala. 1922). The possible conflict 
was discussed in Schwartz, supra note 14, at n.116. See also, City of Tacoma 
v. Taxpayers of Tacoma, 43 Wash. 2d 468, 262 P.2d 214 (1953). Cf. Bellows 
Falls Hydro-Electric Corp., 114 Vt. 443, 47 A.2d 409 (1946). 

20State of Washington Department of Game v. FPC, 207 F.2d 391 (9th 
tis See the court’s opinion in the instant case, 211 F.2d 347, 352, n.11 


21 Carefully construed, the Court’s opinion seems to hold that there is no 
destruction of water rights for the licensed period. Or that reasonable amounts 
spent for water rights must be allowed as capital costs or operating expenses. 
The writer has argued elsewhere that the result should be different in respect 
to the existence of, and payment for, water rights after expiration of the 
license. See Schwartz, supra note 14, at 63 et seq. 
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The Power Act and Nonnavigable Waters 


The above propositions would also seem to be true in 
respect to FPC licensing jurisdiction over projects on 
nonnavigable streams.” ‘This is so because the power to 
impose such licenses is derived from the same Consti- 
tutional source, the commerce power. As stated in Sec- 
tion 23(b) of the Power Act, the FPC may require a 
license if it finds that “the interests of interstate or foreign 
commerce would be affected by the [project].”* If the 
instant project affected the flow of the Columbia River, 
it would be an example of this situation. This commerce 
power over such waters cannot have been lost by the 
Desert Land Act of 1877 or by other legislation.” 


22 Oklahoma ex rel. Phillips v. Atkinson, 313 U.S. 508 (1941), offirming, 
37 F. Supp. 93 (E.D. Okla. 1941); Georgia Power Co. v. FPC, 152 F.2d 
908 (5th Cir. 1946) ; Carolina Aluminum Co., 1 F.P.C. 495 (1937). In oe 
States v. Appalachian Electric Power Co., 107 F.2d 769, 793 et seg. (4th C 
1939), the court questioned the power of Congress and the FPC to regulate 
nonnavigable waters, and although this issue was not specifically decided in the 
Supreme Court’s reversal of this decision, 311 U.S. 377, 419 n.64 (1940), it 
appears from cases such as those cited above, that the Fourth Circuit’s doubts 
were ill-founded. It is true that in connection with its own water projects 
the Federal Government may have to give compensation for destruction of 
water rights on nonnavigable waters, although it need not do so in the case 
of navigable waters. Compare, United States v. Kansas City Life Ins. Co., 
339 U.S. 799 (1950) and United States v. Cress, 243 U.S. 316 (1917), with 
United States v. Chandler Dunbar Water Power Co., 229 U.S. 53 (1913) and 
later cases cited in Note, Federal Development of Water Resources, 1 FrEuND, 
SUTHERLAND, HowE AND Brown, CONSTITUTIONAL Law, 320 et seg. (1954). 
See also, The New River case, 311 U.S. 377, 427 (1940). But cf. United States 
v. Twin City Power Co., 215 F.2d 592 (4th Cir. 1954), cert. granted, 23 U.S.L. 
WEEK 3173 (U.S. Jan. 10, 1955), where compensation for the value as a power 
site of fast lands along a navigable stream was allowed in a condemnation pro- 
ceeding by the Government for a power and flood control project to be con- 
structed under the Flood Control Act of 1944, 58 Srar. 887 (1944), 33 U.S.C. 
§§ 701-1 et seq. (1952). However, the requirement of compensation (or its 
absence) relates to the federal interest in a proprietary sense, not to the 
sovereign power to regulate. The latter has been held to be as “broad as the 
needs of commerce” itself. The New River case at 426. 

28 This subsection also provides, perhaps redundantly, that if the FPC finds 
that it has no jurisdiction over the proposed project, either because it would 
not affect interstate commerce or would not affect public lands or reservations, 
then the project shall be developed in compliance with state laws. Such a 
provision can hardly be an argument for or against imposition of state law 
in the instant case which involves the proper classification of the project itself. 

24 Under certain circumstances the Government may be forced on the grounds 
of estoppel to give compensation for loss incurred by a change in regulatory 
action. Cf., Monongahela Navigation Co. v. United States, 148 U.S. 312 (1893). 
But the exercise of the sovereign power within the commerce clause cannot 
be stopped. Although the Court of Appeals in the instant case does claim 
that Congress has relinquished its commerce powers (sovereignty) over these 
waters, its quotation from United States v. Hanson, 167 Fed. 881, 884 (9th Cir. 
1909) in 211 F.2d 347, at 353, contradicts this conclusion. 
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If the above conclusion be correct, the State of Oregon 
may demand compensation for the loss of any water 
power or fishing rights it possesses in a property sense, 
but may not ban construction and operation of the dam 
by regulatory or sovereign fiat. Further, these property 
rights may be acquired through condemnation by a li- 
censee acting under the Federal Power Act.” 


Is the Deschutes River Within the Commerce Power? 


The state of the law described above, based solely upon 
the regulatory character of the Power Act, could dispose 
of this case. While the FPC opinion stressed its juris- 
diction based on the dam site being located on federally 
owned property, it also noted, without saying more that a 
connection existed between the Deschutes River and de- 
velopment of the Columbia River Basin. Of course the 
Columbia is navigable; water from the Deschutes affects 
its flow, an aspect of interstate commerce. In addition 
development of the Columbia and its tributaries, espe- 
cially in regard to fish conservation, is the subject of 
agreement between federal and state agencies. The fish 
may provide another basis for bringing the Deschutes 
within the commerce power. After all, these fish may 
be caught by sportsmen and commercial interests, not 
only in Oregon, but also in the Pacific Ocean and in the 
State of Washington.” 


25 Federal Power Act, § 21, 16 U.S.C. § 814 (1952). It is probably necessary 
for the licensee to institute condemnation proceedings in a federal court if it is 
to take advantage of whatever status it has as a federal instrumentality, e.g., 
to overcome the state’s sovereign immunity. Cf., Grand River Dam Authority 
v. Grand Hydro, 335 U.S. 359 (1948); Schwartz, supra note 14, at 74-5. Cf., 
note 32 infra. 


26 Anadromous fish such as salmon, born in fresh water, mature in the ocean 
and then return to their birthplace to spawn. Ordinarily their numbers would 
be reduced by the high dams built on the upper Columbia which keep the fish 
from “returning home.” To prevent this reduction, arrangements were made 
to increase the fish content of lower Columbia tributaries such as the Deschutes. 
Large amounts of federal funds have been appropriated and used to finance 
improvement of fish hatcheries (including the one involved in this case), reduc- 
tion of pollution, and removal of obstructions in the rivers. Needless to say, 
the proposed dam on the Deschutes will diminish this planned increase in fish 
capacity. Accordingly, if the Deschutes’ fish are objects of commerce because 
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Nevertheless, the FPC’s examiner’s report stated that 
the Deschutes was nonnavigable and that the project 
would not affect interstate commerce. The Court of Ap- 
peals assumes this to be true, but the FPC opinion is 
unclear as to this finding, and its brief before the Court 
of Appeals has referred to the Deschutes as “allegedly 
nonnavigable.” The court admitted that if the Deschutes 
River were navigable, it might have decided the case 
differently, as indeed it had in a similar situation.” In 
its Petition for Certiorari the Government specifically 
assumes that the Deschutes is nonnavigable and (sub 
stlentio) that the proposed project would not affect inter- 


they may be captured outside of ag ae agg of the , om may affect 
interstate and foreign commerce. See, Hearings of House and Senate Sub- 
committees on Appropriations, Civil Function, Department of the Army, Appro- 
priation Bill for fiscal 1949, 80th Cong., 2d Sess., House, 474-6, 548-94 and 
Senate, 64-6, 387-426 (1948); for fiscal 1950, 8lst Cong., lst Sess., House, 211 
and Senate, 122 (1949); for fiscal 1951, 8lst Cong., 2d Sess., House, 172-84 
and Senate, 40-43 (Supp. Hearings) (1950); for fiscal 1952, 82d Cong., Ist 
Sess., House, 689-703 (1951); for fiscal 1953, 82d Cong., 2d Sess., House, 
531-58 (1951); for fiscal 1954, 83d Cong., Ist Sess., House, 781-799 (1953) ; 
for fiscal 1955, 83d Cong., 2d Sess., House, 726-46 (1954). The view of the 
Fish and Wildlife Service on the FPC’s grant of licenses for the lower Columbia 
tributaries is found in the fiscal 1953 House Hearings at 555-8; fiscal 1954 
House Hearings at 789; and the fiscal 1955 House Hearings at 737. The 
FPC is required to consult with the Fish and Wildlife Service before licensing 
any project which will affect fish, 16 U. S.C. §§ 661-63 (1952); in respect to 
the Service’s interest in the Columbia Basin, see 16 U.S.C. §§ "755- 57 (1952). 
Although representatives of the FPC may have taken part in the making of 
these arrangements for fish conservation, the Commission’s regulatory actions 
did not conform to them, at least in regard to the Deschutes (and the Cowlitz 
River, see note 20 supra). New obstructions in the Deschutes were permitted 
with the requirement of facilities to aid the fish on the grounds that the River 
would never produce large numbers of fish. In effect the Commission sought 
to balance the interest of meeting the power shortage against that of preventing 
the predicted damage to the fishing industry. See, 10 F.P.C. at 448-50. 
sample of this dispute is found in Senate Hearings, ibid., fiscal 1952, 82d 
Cong., Ist Sess. 195-308 (1951). But this pessimistic conclusion as to fish 
potential was articulated by the FPC only in relation to whether the project 
would be in the public interest in view of its effect on the fish. The Commission 
did not consider the possibility just described, t.e., that the fish may provide an 
extra basis for its licensing jurisdiction. 

27 See note 20 supra; and the Court of Appeals’ opinion, 211 F.2d 347, 352, 
n.11 (1954). The FPC opinion recognized the connection of the Deschutes with 
the Columbia River Basin and the Pacific Northwest Power Pool. But it 
appears to have rested its jurisdiction more on the basis of licensing federal 
property, 10 F.P.C. 445, 446; the same is true of the license itself. Jd. at 457-8. 
But when the Commission has found that a project would not affect inter- 
state commerce (or navigable waters) to a sufficient extent to warrant licensing 
under § 23(b) of the Power Act, 16 U.S.C. § 817 (1952), it has done so in 


more definite terms. Brazos River Conservation and Reclamation District, 
10 F.P.C. 696 (1951). 
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state commerce. But it also notes that the FPC made no 
findings as to these matters.” 

With the record in this muddy state upon this im- 
portant point, one may not be surprised if the case were 
sent back to the FPC for clarification of the nature of 
the Deschutes River, especially since the definition of 
“navigable” and “affect interstate commerce” are much 
broader than they used to be. This has been done be- 
fore in analogous situations.” Further, there is no press- 
ing reason why the Supreme Court should decide the 
issue of ownership of western non-navigable waters un- 
less the question is squarely before it. This is especially 
true inasmuch as the problem is fraught with political 
implications and may well be more satisfactorily solved 
by Congress or through interstate compacts. 


The Power Act and Federal Property 


This brings us to the third basis of FPC jurisdiction, 
t.e., that the Portland General Electric’s project would 
occupy lands of the United States. As noted, this seems 
to have been the main basis of jurisdiction articulated 
by the FPC. It urges that the dam site and attendant 
water and fishing rights belong to the Federal Govern- 
ment and the Indians (who had consented to the project). 
Therefore, the FPC claims that Oregon’s objections are 
not a bar to construction because Congress may constitu- 
tionally limit the use or disposition of these lands to a 
manner consistent with its views of public policy.” One 
limitation, of course, is acquisition of a federal license 
and its accompanying controls. 

28 Petition for Certiorari, pp. 4n, 9n, 13, FPC v. Oregon, cert. granted, 75 
S.Ct. 112, 23 U.S.L. Weex 3124 (U.S. Nov. 8, 1954). The petition also states 
that due to the re-regulatory dam, the flow downstream from the project would 


be about the same as that which prevailed without the project. Jd. at 4n. This 
militates against its affecting interstate commerce. 

29 Cf. SEC vy. Chenery Corp., 318 U.S. 80 (1943); Borden’s Farm Products 
Co. v. Baldwin, 293 U.S. 194, 209 et. seq. (1934); Note, The Presentation of 
(1986 ; Underlying the Constitutionality of Statutes, 49 Harv. L. Rev. 631 

30 Brief for FPC, p. 10, Oregon v. FPC, 211 F.2d 347 (9th Cir. 1954). 


ee ae aS lUrl 
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But can the FPC in licensing this federal real estate 
(fast land and perhaps the water rights) insulate its li- 
censee as much as if the project were licensed under the 
commerce powers? The answer is not clear. Under this 
basis of jurisdiction the FPC is but leasing Government 
real estate. Perhaps the Government might be able to 
disregard state regulatory law (although perhaps in the 
case of nonnavigable waters paying compensation for 
rights recognized by State property law) if it were to 
develop the dam site itself.** But it is doubtful, under the 
Federal Water Power Act and decisions construing it, 
that a licensee is a federal instrumentality with powers as 
broad as the Government’s. Similar doubt attaches to 
any attempt to give such a licensee (lessee) the wide 
power, outlined above, to condemn land as a federal in- 
strumentality.” 

It is only under this analysis, spelled out by neither the 
parties, the Court nor the Harvard Law Review note 
writer, that importance attaches to the nice questions 
about the Desert Land Act and existence of riparian 
rights in the West, t.e., ownership of nonnavigable west- 
ern waters. For only under this basis of FPC jurisdiction 
does the Power Act become an exercise of proprietary as 
well as sovereign power.” 

If the Federal Government owns the water power and 
fishing rights, as well as the fast land at this dam site, 


81 See Arizona v. California, 283 U.S. 423, 451-2 (1931); United States 
v. Rio Grande Dam & Irrigation Co., 174 U.S. 690, 703 (1899). Cf. Light v. 
use) States, 220 U.S. 523 (1911); Camfield v. United States, 167 U.S. 518 

82 The cases decided under the Power Act have uniformly denied that a 
licensee was a federal instrumentality for property purposes; it must pay 
compensation for destruction of property although the Federal Government 
need not. F.P.C. v. Niagara Mohawk Power Corp., supra note 14. See 
Schwartz, supro note 14, at 55-63. Although a licensee on navigable waters 
has been able to resist state bans on construction, e.g., First Iowa, it has been 
denied federal immunity and forced to pay state taxes on the value of the 
water power used in its project. Susquehanna Power Co. vy. State Tax 
Commission, 283 U.S. 291, 297 (1931) (two cases). 

83 But see the dissent of Mr. Justice Douglas (joined by Justices Black and 
Minton) in Niagara Mohawk, supra note 14, 258. While agreeing that private 
licensees must give compensation for use of water rights recognized by State 
a. he argues that the Federal Government owns the water power in navig- 

e waters. 
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then it seems reasonable that Oregon cannot interfere, 
through its regulatory laws, with a licensee’s use of this 
large package of federal property rights. On the other 
hand, if the decision below is correct, then it appears 
that an impasse may result. Oregon owns the waterpower 
and fishing rights. Portland General Electric through 
its license would have a dam site, but could not use it to 
block the river’s flow. As a matter of sovereign and 
proprietary power, Oregon could refuse to permit con- 
struction, and resist condemnation. The different results 
occur because Oregon’s interest in the river is much 
greater under the second possible state of the law than 
under the first one where all property rights were 
concentrated in the Federal Government. On the other 
hand, under either view of the law, compliance with state 
law is insufficient if the FPC will not issue a license. 
The Federal Government can always resist condemnation 
of its fast land, and practically speaking the FPC can- 
not be forced to issue the license necessary to operate a 


dam at this site. Thus under the instant decision, the 
Deschutes would just keep rolling, and without generat- 
ing electricity. 


Conclusion 


As indicated, the Court might return the case to the 
FPC for further findings in respect to the navigability 
of the Deschutes River, or its effect on interstate com- 
merce. Or it could decide that only the “public lands” 
basis of FPC jurisdiction exists and proceed to rule 
whether water and fishing rights belong in a propertv 
sense to the State of Oregon or to the Federal Govern- 
ment. This issue could be decided on the basis of the 
broad question of the nature of the federal interest in 
western nonnavigable waters or the more limited ground 
of statutory construction, that is, the effect of reservation 
of a dam site by the Federal Government upon grants 
made by the Desert Land Act of 1877. But these last- 
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mentioned issues have long been the subject of political 
and legal controversy. Any judicial resolution of them 
might well come in a case with a clearer record. 

It is true that questions of federal-state conflict as pre- 
sented by this case usually arouse local sentiment and 
feeling, although one wonders whether troops will be 
called out to protect anadromous fish as was done in the 
case of Grand River Dam in Oklahoma.* Further, it 
has been decided through the Power Act that the de- 
velopment of most of the nation’s water power resources 
is to be federally regulated so as to achieve better and 
more integrated use of them.** This does not mean that 
local interests and views are to be, or have been disre- 
garded. For instance, in this case it appears that the FPC 
has adequately provided for the fish, or at least done so 
to the extent that a reviewing court should not substitute 
its judgment for the Commission’s. Many of Oregon’s 
suggestions were adopted.* ‘The state can also concur- 
rently regulate use of water power—for example, tax 
its use—without running afoul of the Power Act. But 
this is not the same as preventing construction of a li- 
censed project.” 

This comment may be much ado about a case which 
the Harvard Law ‘Review note writer correctly states 
to be a rarity (7f the Deschutes River is indeed nonnavig- 
able and unrelated to interstate commerce). Neverthe- 
less, it is a case pending before our nation’s highest court. 
Perhaps the academic world can help put it into per- 
spective. It is hoped that this brief comment helps to 
further more complete thinking about this case. 


34 Cf. Phillips, Governor of Oklahoma v. United States, 312 U.S. 246, 248 
(1941). Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 

1941). 

: 35 See generally, the New River and First Iowa cases; Pinchot, The Long 
S ~~ ¢ for Effective Federal Water Power Legislation, 14 Gro. —- L. 
Rev. 9 (1945); Kerwin, FepeERAL WaTER Power LEGISLATION (1926). 

36 Cf. Namekagon Hydro Co., CCH Fep. Utir. (2d Ed.) 99365 (FPC 1953), 
aff'd, ibid., J 9433 (7th Cir. 1954), where a license was denied because local 
interests ( ‘including fishing) would be adversely affected. 

37 New York taxes the use of water power at Niagara Falls and apparently 
this has been held not inconsistent with the Power Act; see FPC v. Niagara 
Mohawk, supra note 14, at 256. 
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EDITORIAL NOTES 


THE ACQUISITION OF LOSSES BY SUCCESSOR 
CORPORATIONS UNDER THE 1954 
REVENUE CODE 


INTRODUCTION 2 


The basic time unit of our income tax structure is the annual ac- 
counting period? The tax is imposed on the basis of the net sum 
of all of the taxpayer’s transactions within the taxable year without 
taking into account the fact that he may realize a substantial gain 
in one year and an even more substantial loss in another year; over 
a period of years the taxpayer may have paid taxes while suffering 
a net economic loss. This may in effect result in a tax on capital 
rather than upon net income. A further inequitable result of this 
concept is the lower tax which may be paid by a business which has 
a steady income as compared to one whose income fluctuates over the 
years, even though the average income of the two businesses is the 
same. 

The Congress has attempted to ease these undesirable effects of the 
annual accounting period by enactment of the net operating loss carry- 
over and carry-back provisions. These rules have been continued in 
the Internal Revenue Code of 1954.8 They have the effect of aver- 
aging the tax upon a business over a period of years rather than in 
one twelve month period. Although there are problems involved in 
both the type and amount of losses which may be used to offset 
gains in other taxable years by the same corporation, these will not 
be considered as the scope of this paper is restricted to the use by a 
successor (or predecessor) corporation of a net operating loss which 
could have been used by a continuing corporation. 


AcguIsITIONS Prior TO THE 1954 CopE 


Prior to the 1954 Code, statutory law was silent as to the carry- 
over of net operating losses to a successor corporation in a tax-free 
liquidation or reorganization. Consequently the case law provided 
the only guidance in the field. 

In the leading case of New Colonial Ice Co. v. Helvering* the 
predecessor corporation became financially embarrassed. A successor 


1 Unless otherwise specified citations to the Internal Revenue Code refer to 
the Internal Revenue Code of 1954, enacted on August 16, 1954. 

2Int. Rev. Cope §11 (a). 

3 Int. Rev. Cong § 172. 

4292 U.S. 435 (1934). This fact situation would probably amount to a tax 
free reorganization under present and recent law. 


[ 549 ] 





550 THE GEORGE WASHINGTON LAW REVIEW 


corporation with essentially the same capital structure was formed 
under contract, to take over the assets, liabilities, etc., of the old 
corporation in exchange for part of the capital stock of the new one. 
This stock was distributed to the shareholders and the old corpora- 
tion continued in existence for over a year. A unanimous Supreme 
Court held that in this consolidation the transferee corporation was 
not entitled to the net loss carry-over of its transferor, stating that 
the words of the statute’ were unambiguous and that “. . . taken 
according to their natural import they mean the taxpayer who sus- 
tained the loss is the one to whom this deduction should be al- 
lowed. . . .”* Although the Court relied at least in part on the 
particular wording in the statute and the use therein of the term 
“the taxpayer,” it went on to state, as a broader basis for its con- 
clusion : 


. . . Had there been a purpose to depart from the general policy 
in that regard, and to make the right to the deduction transferable 
or available to others than the taxpayer who sustained the loss, 
it is but reasonable to believe that purpose would have been 
clearly expressed. And as the section contains nothing which 
even approaches such an expression, it must be taken as not 
intended to make such a departure.’ 


Even though the term “the taxpayer” was omitted in the Revenue 
Act of 1939* and later Acts, the principle established by the New 
Colonial case, namely, that a net operating loss can be used in sub- 
sequent years only by the taxpayer who sustains the same, became 
well established and was widely followed.® 

In 1949 Stanton Bewery, Inc. v. Commissioner’ was decided by 
the United States Court of Appeals for the Second Circuit. The 
parent company had absorbed its subsidiary in a statutory merger. 
After the merger the parent carried over the unused excess profits 
tax credit of the subsidiary to reduce its own excess profits tax in- 
come. The Commissioner maintained that the unused credit of the 
dissolved corporation was lost because its identity was lost in the 
merger. The court, however, held for the taxpayer saying that the 
surviving parent company was a “union of component corporations 
into an all-embracing whole which absorbs the rights and privileges, as 


5 Revenve Act or 1932, § 117 (b), 47 Srar. 207 (1932). 


6 292 U.S. 435, 440 (1934). 
7 Id. at 441. 


8 Int. Rev. Cope or 1939, § 122. 


® May Oil Burner Corp. v. Comm., 71 F.2d 644 (4th Cir. 1934); Volker v. 
Crooks, 53 F.2d 886 (W.D. Mo. 1931); Maytag Co., 17 B.T.A. 182 (1929). 

10176 F.2d 573 (2d Cir. 1949). By analogy the principle of this case is 
equally applicable to net operating loss carryovers. 
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well as the obligations, of its constituents.”** In referring to the 
New Colonial case it pointed out a distinction between a situation 
where the successor takes over by operation of law and a reorganiza- 
tion wherein the successor corporation takes over its predecessor by 
contract and purchase. This would make the type of reorganization 
controlling. The basis of the distinction does not seem to be en- 
tirely clear. 

In Standard Paving Co. v. Commissioner’? the United States 
Court of Appeals for the Tenth Circuit sustained the Tax Court in 
holding that a predecessor could not carry back the net operating loss 
of its reorganized successor because by the time the loss was sustained 
the predecessor no longer existed. 

By 1954 it had long been apparent that the form of the transaction 
governed the use of a predecessor’s net operating loss by its successor 
corporation, rather than equitable considerations. This is well illus- 
trated by Brandon Corporation v. Commissioner which involved the 
consolidation of three separate corporations, two having losses and 
one having taxable income. The losses failed to carry over in the 
consolidation, but could have been utilized if the “profit corporation” 
had first merged into one “loss corporation” and then into the other. 
Thus the form requirements of the transaction provided a trap for 
the unwary and lead to considerable confusion in the tax field. One 
authority has said of this problem: 


It is clear beyond peradventure that no guiding principle can 
be stated which will explain even most of the cases. On the 
contrary, it might with confidence be stated that as far as a 
specific problem is concerned, the prediction of the judicial atti- 
tude is entirely beyond the power of the legal mind.** 


In actual use even the strict rule of the New Colonial case proved 
ineffective to halt the acquisition of loss corporations for purposes of 
tax avoidance. The Alprosa Watch Corporation* case is a leading 
example of the possible use of the “corporate entity” *® approach to 
tax avoidance. In this case a successor jewelry sales company was 
held to be entitled to a carry-over of the net operating losses of its 
predecessor glove manufacturing company, even though the name, 
location and stock ownership of the corporation had changed. The 


11 Jd. at 575. , ; 

12 190 F.2d 330 (10th Cir.), affirming 13 T.C. 425 (1949), cert. denied, 342 
U.S. 860 (1951). 

1871 F.2d 762 (4th Cir. 1934). 

14 Finkelstein, Corporate Entity and the Income Tax, 44 Yate L. J. 436,447-8 
(1934). 
1511 T.C. 240 (1948). 

16 The “same taxpayer” concept is actually a part of the corporate entity 
doctrine. 
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court pointed out that the original charter authorized the new business 
and that no steps were taken to liquidate the corporation in the year 
to which the losses were being carried, and concluded that the cor- 
poration was the same entity both before and after the changes. The 
tax avoidance possibilities of such a transaction are obvious. In 
addition to buying up corporations with heavy losses in order to 
offset them against future profits, companies with profit records 
could be purchased so that net operating losses, likely to be sustained 
in the first two years of the new business, might be carried back to 
the two preceding taxable years with consequent large refunds. 
There is little question that legislation was desirable, not only to 
close these tax avoidance loopholes, but also to give relief in cases 
where carryovers to successor corporations were justified. The re- 
sponse of the Congress to these problems is embodied in the Internal 
Revenue Code of 1954. 


Cope SEcrion 381 


For the first time, the new Code provides statutory rules for the 
continuation of nineteen tax attributes from one corporation to its 
successor when the assets of two or more corporations are combined 
in a tax free liquidation or reorganization. Subsection 381 (a) (1) 
permits the carryover of tax attributes upon the complete liquidation 


of a subsidiary under Section 332 (where the asset basis carries over 
to the parent). Partial liquidations and liquidations of a subsidiary 
under Subsection 334 (b) (2) (where the asset basis in the parent’s 
hands is the same as that of the cost of the subsidiary’s stock)*” do 
not qualify for the carryover benefits.* Subsection 381 (a) (2) 
allows the carryover of the same tax attributes in cases of “A,” “C,” 
“D” and “F”® tax free reorganizations, but split ups, split offs, 
spin offs and other divisive reorganizations fail to qualify.?° 

Thus under type “A” reorganizations, which include statutory 
mergers and consolidations, both the New Colonial and Stanton 
Brewery cases would, today, be eligible for carryover benefits. A 
type “C” reorganization involves the acquisition by one corporation, 
in exchange solely for a part of its voting stock (or in exchange 
solely for a part of the voting stock of its parent) of substantially all 
of the properties of another corporation. In respect to this reorgani- 
zation the problem can arise as to who is entitled to the carryovers 
if both a parent and its subsidiary receive a part of the properties. 


17 Essentially a Kimbell-Diamond Milling Co. situation, 14 T.C. 74, aff’d, 
187 F.2d 718 (Sth Cir. 1951). 

18 Sen. Rep. No. 1622, 83d Cong., 2d Sess. 276 (1954). 

19 As described in § 368 (a) (1) of the Int. Rev. Cone. 

20 See note 18 supra. 
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Type “D” reorganizations occur when a transferee, acquiring sub- 
stantially all of the property of the transferor, is immediately there- 
after controlled by the transferor or its shareholders, and the stock 
of the transferee is distributed in accordance with the plan of reor- 
ganization. The “D” reorganizations are often divisive, but can 
qualify under this subsection if the requirements of Subsection 354 
(b) (1)** are met. 

Type “F” reorganizations include “a mere change in identity, 
form, or place of organization, however effected.” The inclusion 
of these reorganizations will prevent many of the inequitable results 
which arose under the strict rule of the New Colonial case. Although 
it was agreed under prior law that a mere change in name alone” 
would not deprive a corporation of its carryovers, a technical break 
in the continuity of the legal entity often had this result. In Weber 
Flour Mills Co. v. Commissioner*® carryovers between a corporation 
whose charter was forfeited for failure to pay license fees and its 
successor were prohibited. The same rule was applied, in General 
Finance Co. of Pennsylvania v. Commissioner,** to a Delaware cor- 
poration which was reincorporated under the laws of its domicile, 
Pennsylvania. A contrary result will now be obtained in similar sit- 
uations under the new Code. 

The Senate Committee Report indicates that Section 381 is not 
intended to affect the carryover treatment of tax attributes in cor- 
porate transactions “not specified in subsection (a).”** Thus a 
corporation succeeding an association will still be unable to deduct 
the latter’s net operating losses, and likewise the successor corpora- 
tion’s losses cannot be carried back to the association’s prior tax 
return.” The same prohibition applies when a corporation takes 
over the business of an individual or a partnership or if the share- 
holders of a dissolved corporation continue the business.”* 

Subsection 381 (b) contains the general operating rules as to the 
carryovers permitted. Subsection 381 (b) (3) is of special im- 
portance: 


The corporation acquiring property in a distribution or transfer 
described in subsection (a) shall not be entitled to carryback 


21 This subsection requires that substantially all of the assets of the transferor 
be acquired and that the properties of the transferor, in addition to the stock 
received by it, be “distributed in pursuance of the plan of reorganization.” 

22 Northway Securities Co., 23 B.T.A. 532 (1931). ; 

28 82 F.2d 764 (10th Cir. 1936). 

2485 F.2d 846 (3d Cir. 1936). But cf. Anheuser-Busch, Inc. v. Becker, 27 
A.F.T.R. 1026, rev'd on other grounds, 120 F.2d 403, (8th Cir. 1941). 

25 Sen. Rep. No. 1622, 83d Cong. 2d Sess. 276 (1954). 

26 West Point Marion Coal Co., 19 B.T.A. 945 (1930). 

27 Ernest Donner, 16 B.T.A.. 761 (1929). 
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a net operating loss for a taxable year ending after the date of 
distribution or transfer to a taxable year of the distributor or 
transferor corporation. 


Prior to the new Code there was a conflict as to whether the prede- 
cessor corporation could take advantage by means of a carryback of 
a loss incurred by its successor. In Standard Paving Co. v. Com- 
missioner, supra, the United States Court of Appeals for the Tenth 
Circuit affirmed the Tax Court’s holding that no carryback was pos- 
sible because by the time the net operating loss was sustained, the 
predecessor was no longer in existence. But in Moldit, Inc. v. 
Jarecki** involving a statutory merger of three corporations, a district 
court allowed the surviving corporation to collect net operating loss 
carryback refunds for the two merged corporations on the basis of 
its own post-merger operating loss. This conflict is now settled by 
the codification of the Commissioner’s position in the Standard Pav- 
ing Co. case. 

Subsection 318 (c) describes the nineteen tax items which may be 
carried over and further special operating rules as to the carryover of 
net operating losses are contained in Subsection 381 (c) (1). 


Cope SEcTION 382 


The general purpose of this section is to limit the traffic in loss 
companies. Subsection 382 (a) is especially designed to cover the 
Alprosa type situation and prohibits the net operating loss carryovers 
to a corporation, fifty per cent or more of whose outstanding stock has 
changed ownership and been acquired by ten or fewer persons as a 
result of purchases or redemptions during a period of two years or 
less if such corporation has not continued to carry on a business sub- 
stantially the same as before the change in ownership. In other 
words, the net operating loss carryovers are lost if all of the following 
four elements are present. First, the ten largest shareholders own 
fifty per cent or more of the fair market value of the stock?® at the 
end of the year. Second, any one or more of the ten largest stock- 
holders have increased their ownership of stock by fifty percentage 
points®® during the two year period ending with the taxable year. 
The attribution of ownership rules of Section 318 are applied to 


28D.1TiL, Aug. 11, 1953. 

2° Int. Rev. Cope § 382 (c) defines stock as “. . . all shares except non- 
voting stock which is limited and preferred as to dividends.” This definition 
apounre to be general enough to prevent an evasion by the creation of special 
classes. 

8° An increase of 50 percentage points does not mean the same as a 50 per cent 
increase. A shareholder who increases his ownership from four to six per cent 
of the value of the outstanding stock has had an increase of 50 per cent in 
ownership, but an increase of only two percentage points. 
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determine the percentage of stock owned. By these rules a person 
is credited with the stock owned by certain partnerships, family 
members, trusts and related corporations. Third, in determining the 
existence of a fifty per cent change in ownership, the change is attrib- 
utable to a purchase (directly or indirectly) or to a decrease in the 
amount of outstanding stock, unless the latter results from a redemp- 
tion under Section 303 to pay death taxes. Thus changes arising 
from gifts, bequests or reorganizations are not counted. Fourth, 
“such corporation has not continued to carry on a trade or business 
substantially the same as that conducted before any change... .”* 

This last element will probably cause most of the controversy 
under this section. While new interests are permitted to obtain the 
benefits of a loss carryover, so long as they continue the type of 
business which sustained the loss, a question is raised when a new 
business is carried on in addition to the old one. The acquiring 
corporation may operate both businesses for a time, gradually reduc- 
ing the scope of the losing enterprises and increasing that of the new 
one. In this manner the intent of the statute may be evaded even 
though there is compliance with its literal language. The Senate 
Committee Report states: 


[I]f . . . the corporation shifts from one type of business to 
another, discontinues any except a minor portion of its business, 


changes its location, or otherwise fails to carry on substantially 
the same trade or business as was conducted before . . . then 
the condition in subparagraph (c) is met.*? 


However, another part of the same report adds that “. . . if the 
corporation thereafter engages in a different type of business then 
the loss carryover is eliminated.” ** A final conflict in the legislative 
history is found in the Conference Committee Report which states: 
“If the corporation continued to carry on substantially the same 
business, the limitation would not be applicable even though the cor- 
poration also added a new trade or business.” ** Considerable litiga- 
tion may be required before a line may be safely drawn as to whether 
a “change” in a business has occurred. Even if it is determined that 
a change has been made, a difficulty may remain as to when it oc- 
curred, especially in a complicated transaction. 

It should be noted that changes of ownership can accumulate within 
the two year period and may thus cause the limitation to “creep up” 
on a corporation. This may preclude a corporation from making a 
change in its business after even a minor stock transfer. 

31 Int. Rev. Congr § 382 (a) (1) (c). 

32 Sen. Rep. No. 1622, 83d Cong., 2d Sess. 285 (1954). 


33 Jd. at 53. 
34 Conr. Comm. Rep. No. 2543, 83d Cong., 2d Sess. 39 (1954). 
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Subsection 382 (b) is designed to restrict the liberalized carryover 
of net operating losses in tax-free reorganizations now provided in 
Section 381 (c). It provides that in the case of a change in owner- 
ship in a type “A,” “C,” “D” or “F” reorganization, the stockholders 
of the loss corporation must own immediately after and as a result of 
the reorganization at least twenty per cent of the value of the outstand- 
ing stock (except limited and preferred non-voting shares) of the 
acquiring corporation if one hundred per cent of the net operating 
loss carryover is to be allowed to the acquiring corporation. The 
carryover is reduced by five per cent for each percentage point of 
stock ownership below the twenty per cent requirement. For ex- 
ample, if the stock ownership of the shareholders of the loss corpora- 
tion in the successor corporation, after the reorganization amounts 
to ten per cent in value of the outstanding stock of the successor 
corporation, then the loss carryover is to be reduced by fifty per cent. 
In computing the percentage of stock ownership, stock owned by 
the acquiring corporation or by a disappearing corporation is treated 
as continuing proportionately. Indirect control of the acquiring cor- 
poration by the stockholders of the loss corporation is also recognized. 
The limitation of this subsection on the carryover loss will not apply 
if both corporations are owned substantially by the same persons in 
the same proportion. 


Copr SEcTION 269 


Section 129 of the old Code was added by the Internal Revenue 
Act of 1943 ** to prevent tax evasion resulting from loss acquisitions 
during taxable years beginning January, 1944.°* This section estab- 
lished the rule that if control (defined as fifty per cent of the voting 
power) of a corporation is acquired, or if any corporation acquires 
the property of another corporation with a carryover of basis, for the 
principal purpose of avoiding tax by securing the benefit of a deduc- 
tion, credit or allowance, then such benefit shall not be allowed. The 
facts of the Alprosa case, discussed supra, occurred before the effec- 
tive date of this section, but by way of dictum the court said: 


. . . There is considerable doubt in our minds that, even assum- 
ing that this case were to be governed by Section 129, the facts 
constitute a situation condemned by that section. That section 


85 RevENvE Act or 1943, § 129, 58 Star. 47 (1944). 

36 Sen. Rep. No. 627, 78th Cong., Ist Sess. 58 (1943): “The House report 
also recognizes that the legal effect of the section is, in large, to codify and 
emphasize the general principle set forth in Higgins v. Smith (308 U.S. 473), 
and in other judicial decisions, as to the ineffectiveness of arrangements dis- 
torting or perverting deductions, credits, or allowances so that they no longer 

a reasonable business relationship to the interests or enterprises which 
produce them. . . .” 
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would seem to prohibit the use of a deduction, credit, or allow- 
ance only by the acquiring person or corporation and not their 
use by the corporation whose control was acquired.** 
This dictum has been criticized and does seem at variance with the 
legislative history as quoted in footnote 36 supra. In tests of the 
Commissioner’s power under this section the courts proved to be quite 
lenient in finding that tax evasion or avoidance was not the principal 
purpose of corporate acquisitions. 

To remedy this situation, the Congress enacted Section 269 ** 
which includes the provisions of old Section 129, together with an 
additional aid to the Commissioner in the form of a presumption. The 
presumption consists of the rule that when the consideration paid is 
substantially less than the aggregate of (a) the adjusted basis of the 
property of the acquired corporation or of the property acquired by 
a corporation, and (b) the tax benefits (other than those reflected 
in the adjusted basis of the property) not available otherwise than 
as the result of the acquisition, then that fact is prima facie evidence 
of the principal purpose of avoiding tax. This new section raises at 
least two problems which may cause difficulty. The first is the deter- 
mination of the value of such a tax benefit as a net operating loss or 
capital loss carryover. The Commissioner and the taxpayer will find 
no common yardstick. Secondly, the Commissioner may gain little 
aid from the presumption when the acquired assets are of high market 
value but of low basis. He may, however, be aided when the assets 
are of low value but have a high basis. 

A further problem to be considered is the question of whether Sec- 
tions 269 and 382 (a) both apply to an Alprosa type situation. In 
other words, if a corporation avoids the limitations of Section 382 (a) 
can it freely take advantage of its net operating loss carryovers or 
must it also avoid the presumption raised by Section 269? The 
argument can be made that the failure of either the Code or the 
Committee Reports to overrule the Tax Court’s dictum in the Alprosa 
case indicates that Section 382 (a) alone is to apply to the disallow- 
ance to a corporation of the benefit of its own net operating loss 
carryovers. 

On the other hand, the arguments in favor of the concurrent appli- 
cation of the two sections seem stronger; although judicial interpre- 
tation may be required for a final decision. In the Senate Committee 
Report the following language is used : 


If a limitation in this section applies to a net operating loss carry- 
over, Section 269, relating to acquisitions made to evade or avoid 


8711 T.C. 240, 245 (1948). 
38 Int. Rev. Cope § 269. 
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income tax, shall not also be applied to such net operating loss 

carryover. However the fact that a limitation under this section 

does not apply shall have no effect upon whether Section 269 

applies.** 
The last sentence of this quotation is a strong indication that both 
sections are equally applicable. Perhaps the most convincing argu- 
ment is that the Congress has acquiesced in the Commissioner’s Regu- 
lations*® under which the old Section 129 was interpreted as a com- 
plementary, rather than an exclusive, remedy against tax evasion. 

Assuming that the requirements of Section 382 (a) are met, the 
fifty per cent control requirement of Section 269 is perhaps the 
weakest point in its effectiveness. It is still quite possible for a 
prospective seller of watches to buy forty-nine percent of a glove 
corporation with large losses (whose shareholders are willing), per- 
mit the corporation to take the profit, liquidate the increased net 
assets (with careful planning the loss carryovers cancel the tax), pay 
a capital gains tax, and still profit considerably on the transaction 
together with the other cooperative shareholders. This type of trans- 
action is considerably more complicated and limited in application and 
will probably never have the appeal of the straight Alprosa type 
situation. If not completely stopped, the acquisition of loss companies 
will be at least curtailed by the 1954 Code. 
MARSHALL C. GARDNER. 


TREASURY STOCK AND SECTION 1032 


One of the more perplexing provisions of the Internal Revenue 
Code of 1954, Section 1032,1 provides that no gain or loss will be 
recognized to a corporation on receipt of money or other property 
in exchange for its stock, including its treasury stock. The legislative 
history of the bill states: “The purpose of this section is to remove 
the uncertainties of present law.”? At the time these reports were 
written the “uncertainties” consisted of a conflict between the Tax 
Court on the one hand and four United States Circuit Courts of 
Appeals on the other over the proper interpretation of language in 
the Treasury regulations relating to Section 22 (a) of the Internal 


39 Sen. Rep. No. 1622, 83d Cong. 2d Sess. 284 (1954). 

40U.S. Treas. Reg. 118, § 39, 129-2 (1953). 

2 Unless otherwise specified citations to the Internal Revenue Code refer 
to the Internal Revenue Code of 1954, enacted on August 16, 1954. Citations 
to. income tax regulations refer to United States Treasury Regulations 118 
(1953), which apply to the Internal Revenue Code of 1939, as amended. 

2 H.R. Rep. No. 1337, 83d Cong., 2d Sess. A268 (1954). Sen. Rep. No. 1622, 
83d Cong., 2d Sess. 426 (1954). 
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Revenue Code of 1939 and similar sections of prior Revenue Acts. 
These regulations provided that a corporation realized taxable gain 
or deductible loss when it dealt in its own stock as it might in 
that of another corporation.® 

Not all problems were removed, however, for there remains an 
important uncertainty arising from the failure of the law to cover the 
not uncommon situation where stock of the corporation is exchanged 
for services, rather than for money or other property. The Senate 
Finance Committee attempted to correct the omission by an amend- 
ment contained in the so-called “bob-tail” tax bill,* but this bill failed 
of passage in the closing days of the Eighty-third Congress. It is the 
purpose of this note to show that the section, when properly con- 
strued, does not include stock for services and to consider solutions 
for the uncertainty which remains. 


Past TAX TREATMENT OF TREASURY STOCK 


Subsequent to its organization, a corporation may dispose of its 
own stock in three ways. It may authorize and issue new stock; 
it may issue authorized but previously unissued stock;> or it may 
sell shares held as treasury stock. The first two situations have con- 
sistently been treated for tax purposes as capital transactions, creating 
new equities in the corporation, and not resulting in taxable gain or 
deductible loss, even though issued as a premium or discount. How- 
ever, as discussed infra, when gain or loss results from disposition of 
treasury shares, the tax consequences have been uncertain and con- 
troversial. 

Even before tax problems arose, dealings in treasury shares were 
a source of controversy. Such transactions were eventually prohib- 
ited in England,’ but the settled rule in this country is that a cor- 
poration may acquire its own shares and hold them as treasury stock 
instead of retiring them.* The evils of large holdings of treasury 


3U.S. Treas. Reg. 118, § 39.22(a)-15 (1953). 

4 H.R. 6440, 83d Cong., 2d Sess. 5 (1954). 

5 This category includes stock reacquired, cancelled and retired. It is then 
— but unissued, though not, strictly speaking, stock never previously 
issued. 

6U.S. Treas. Reg. 33, art. 97 (1918); U.S. Treas. Reg. 45, §542 (1921); 
U.S. Treas. Reg. 62, §543 (1922); U.S. Treas. Reg. 65, §543 (1924); U.S. 
Treas. Reg. 69, § 543 (1926); U.S. Treas. Reg. 74, §66 (1929); U.S. Treas. 
Reg. 77, is (1933); U.S. Treas. Reg. 86, §22(a)-16 (1935); U.S. Treas. 
Reg. 94, §22(a)-16 (1936); U.S. Treas. Reg. 101, §22(a)-16 (1939); U.S. 
Treas. Reg. 103, §19.22(a)-16 (1940); U.S. Treas. Reg. 111, §29.22(a)-15 
(1943) ; U.S. Treas. Reg. 118, § 39.22(a)-15 (1953). 

7 Trevor v. Whitworth, 12 App. Cas. 409 (1887). 


8 Green v. Bissell, 79 Conn. 547, 65 Atl. 1056 (1907); Leland v. Hayden, 102 
Mass. 542 (1869). 
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stock have been pointed out in legal writings,® and the suggestion has 
been made that strict tax treatment would accord with public policy 
in discouraging such transactions.1° Nevertheless, many American 
corporations have significant amounts of treasury stock holdings and 
disposition of these holdings for money, stock or services is common."* 

There are distinct advantages in using treasury stock in preference 
to the other types mentioned. The main advantage is that its dispo- 
sition is usually within the discretion of the board of directors who 
need not consult the shareholders’* or consider their preemptive 
rights,** and may sell for less than par or stated value.* Further- 
more, the stamp tax on transfer is lower,’* the stock is nonassess- 
able,*® and state or federal securities regulations usually do not ap- 
ply.** While none of these factors may be controlling and some may 
be obviated by specific provisions of the corporate charter, by-laws, 
or the state corporation law, their cumulative effect may be that 
it is easier and more convenient to use treasury stock. 

Under all the Revenue Acts since the Sixteenth Amendment’*® 
except the Internal Revenue Code of 1954, the question of taxable 
gain or deductible loss on disposition of stock has been dealt with 
in Treasury regulations interpreting the provisions of the law defin- 
ing gross income.’® Gain or loss on the issuance of stock has gen- 
erally been treated as not taxable or deductible.2° Gain on sale of 
treasury stock, however, was treated as taxable in the regulations 
under the Revenue Acts of 1916 and 1917 ;7* but the regulations for 
the Revenue Act of 1918 prescribed entirely different treatment, 
stating : 

. . «[T]he sale of such [treasury] stock will be considered a 


capital transaction and will not constitute income to the cor- 
poration.”* 


® Nussbaum, Acquisition by a Corporation of Its Own Stock, 35 Con. L. 
Rev. 971 (1935); Wormser, The Power of a Corporation to Acquire Its Own 
Stock, 24 Yaue L. J. 177 (1915) ; Note, 47 Harv. L. Rev. 693 (1934). 

10 Note, 6 U. or Cui. L. Rev. 92 (1939). 

11 AMERICAN INSTITUTE OF ACCOUNTANTS, ACCOUNTING TRENDS AND TECH- 
NIQUES 142 et seg. (7th ed. 1953). 

12 Borg v. International Silver Co., 11 F.2d 143 (S.D.N.Y. 1926). 

18 N.Y. Stock Corporation Law § 39.4(c) (1953). 

14 Enright v. Heckscher, 240 Fed. 863 (2d Cir. 1917). 

15 Disposition of treasury stock is considered a sale rather than an issuance. 
See Int. Rev. Cope §§ 4301 and 4321. 

“a9 v. Montgomery Furnace & Chemical Co., 101 Ala. 127, 8 So. 496 


17 Sale of treasury stock is not within the definition of issuance. 
18 U.S. Const. AMEND. XVI. 

19 See note 6 supra. 

20 Tbid. 

21 U.S. Treas. Reg. 33, art. 98 (1918). 

22U.S. Treas. Reg. 45, §542 (1921). 
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This provision was continued in the regulations under subsequent 
acts without substantial change until 1934.78 
The theory of the regulations, viz., that the proceeds of such a 
sale are not taxable because it is a capital transaction, is apparently 
the basis for Section 1032 of the 1954 Code.** Accountants,?° econ- 
omists, and to a lesser extent lawyers** and judges** have propounded 
or endorsed this theory. The Treasury Department based its 1934 
change in the regulations upon the decision in Commissioner v. S. A. 
Woods Machine Co.,* which involved a corporation’s allowing its 
debtor to satisfy his obligation by surrendering the corporation’s stock 
and which did not involve a disposition of shares. In T. D. 4430** the 
Treasury Department seized upon the broad language of the opinion 
in the Woods case, to the effect that taxability depended on the real 
nature of the transaction, i.e., whether the corporation has dealt in 
its own stock as it might in the shares of another corporation, in order 
to justify this new regulation, saying: 
Acquisition or disposition by a corporation of its own capital 
stock.—Whether the acquisition or disposition by a corporation 
of shares of its own capital stock gives rise to taxable gain or 
deductible loss depends upon the real nature of the transaction, 
which is to be ascertained from all its facts and circumstances. .. . 


_ But where a corporation deals in its own shares as it might 
in the shares of another corporation, the resulting gain or loss 


is to be computed in the same manner as though the corporation 
were dealing in the shares of another. So also, if the corporation 
receives its own stock as consideration upon the sale of property 
by it or in satisfaction of indebtedness to it, the gain or loss 
resulting is to be computed in the same manner as though the 
payment had been made in any other property... .*° 


A retroactive application of this regulation, attempting to tax the 
disposition of treasury shares, was prevented by the United States 


28U.S. Treas. Reg. 62, §543 (1922); U.S. Treas. Reg. 65, §543 (1924); 
U.S. Treas. Reg. 69, §543 (1926); U.S. Treas. Reg. 74, §66 (1929); U.S. 
Treas. Reg. 77, §66 (1933). 

24 This is the effect of the section and the language “capital contribution” 
appears in § 362(a) (2), the basis provision referred to in § 1032(b). 

25 Paton, ACCOUNTANTS Hanpsook 1004-1010 (3d ed. 1943). Rankin, In- 
come Tax Aspects of a Corporation’s Dealings in Its Own Shares, 89 U. oF 
Pa. L. Rev. 935 (1941). 

26 Fager, Watch Out for Treasury Stock, 27 Taxes 719 (1949); Note, 39 
Cot. L. Rev. 716 (1939); Note, 87 U. or Pa. L. Rev. 127 (1939). 

27 Opinion of L. Hand, J. in Squibb v. Helvering, 98 F.2d 69 (2d Cir. 1938) ; 
Dissent of L. Hand, J. in Commissioner v. Air Reduction Co., 130 F.2d 145, 
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Supreme Court,** but its prospective application was approved*? in 
spite of the statement by Judge Learned Hand that the exchange was a 
capital transaction. There soon developed two divergent lines of 
authority. The Tax Court took the position that a corporation was 
not dealing in its shares as it might in the shares of another where 
it had a motive other than profit for using its own stock,®* such as 
implementing an employee profit sharing plan, or keeping stock own- 
ership in the active management group. Several of the Circuit 
Courts of Appeals rejected the motive test and held that disposition 
of treasury stock was taxable except in the case of capital read- 
justment or actual retirement and reissuance of the shares (not a 
case of treasury shares) .** 

In 1949 the United States Court of Appeals for the Second Cir- 
cuit in Commissioner v. Batten, Barton, Durstine & Osborn, Inc.*° 
and the Seventh Circuit Court of Appeals in Commissioner v. Rollins, 
Burdick, Hunter Co.** reversed the Tax Court in cases in which the 
factual situations favored the taxpayer because no profit motive was 
present. The Tax Court continued to follow its own rule in the 
face of these reversals on the ground that these decisions exalted 
form over substance and failed to carry out the plain language of 
the regulations.** After two more reversals** the Tax Court fol- 
lowed these decisions of the Circuit Courts of Appeals in Burrus 
Mills, Incorporated.*® This apparent end of the conflict lasted only 


until the following day, when Judge Littleton of the United States 
Court of Claims, distinguishing one of his own earlier opinions,*® 
adopted the former Tax Court position in Anderson, Clayton & Co. 
v. United States.** This case involved a sale of treasury stock to exec- 


31 Helvering v. Reynolds Tobacco Co., 306 U.S. 110 (1939). 

32 Squibb v. Helvering, 98 F.2d 69 (2d Cir. 1938). 

83 Dr. Pepper Bottling Co. of Miss., 1 T.C. 80 (1942); Brockman Oil Well 
Cementing Co., 2 T.C. 168 (1943) ; Cluett, Peabody and Co., 3 T.C. 169 (1944). 

84 Squibb v. Helvering, 98 F.2d 69 (2d Cir. 1938); Allen v. National Manu- 
facture and Store Corp., 125 F.2d 239 (Sth Cir.), cert. denied, 316 U.S. 679 
(1942); Commissioner v. Air Reduction Co., 130 F.2d 145 (2d Cir.), cert. 
denied, 317 U.S. 681 (1942); Helvering v. Edison Bros. Stores, 133 F.2d 575 
(8th Cir.), cert. denied, 319 U.S. 752 (1943) ; Brown Shoe Co. v. Commissioner, 
133 F.2d 582 (8th Cir. 1943) ; United States v. Stern Bros. and Co., 136 F.2d 
488 (8th Cir. 1943); Dow Chemical Co. v. Kavanaugh, 139 F.2d 42 (6th Cir. 
1943); Aviation ee. Inc. v. Pedrick, 148 F.2d 165 (2d Cir.), cert. denied, 
326 U.S. 723 (1945). 

35 171 F.2d 474 (2d Cir. 1948), reversing 9 T.C. 448 (1947). 

36 174 F.2d 698 (7th Cir. 1949), reversing 9 T.C. 169 (1947). 

37 H. W. Porter Co., 14 T.C. 307 (1950). ’ 

88 Commissioner v. H. W. Porter Co., 187 F.2d 939 (3d Cir. 1951) ; Commis- 
sioner v. The Landers Corp., 210 F.2d 188 (6th Cir. 1954), reversing 11 T.C.M. 
577 (1952). See also Timken-Detroit Axle Co., 21 T.C. 769 (1954). 

39 22 T.C. 881 (1954). 

40 Wiegand Co. v. United States, 60 F. Supp. 464 (Ct. Cl. 1945). 

41 122 F. Supp. 837 (Ct. Cl. 1954), cert. granted, U.S. Sup. Ct., Feb. 7, 1955, 
Docket No. 504, October Term, 1954. 
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utives of the company for the purpose of keeping control in the active 
management group; the court held that the corporation was not deal- 
ing in its own shares as it might in the shares of another corporation. 

The Government has petitioned successfully for certiorari in the 
latter case urging that the conflict between the Court of Claims and 
the Circuit Courts of Appeals should be resolved, and in its petition 
stated that several similar cases are in various stages of litigation.** 
Thus, the uncertainties existing when the Internal Revenue Code of 
1954 became law** arose from conflicting interpretations of the reg- 
ulations under the 1939 Code. By then, however, the conflict was 
between the Court of Claims on the one hand, and the Tax Court 
and the Circuit Courts of Appeals on the other, rather than between 
the Tax Court and the Circuit Courts of Appeals. 


EFFects oF SEcTIon 1032 


The rule announced by Section 1032 of the 1954 Code, that no 
gain or loss will be recognized to the corporation on the receipt of 
money or other property in exchange for stock (including treasury 
stock) of the corporation, seems to revert to the pre-1934 rule,** to 
equate the sale of treasury stock with the issuance of authorized but 
previously unissued stock and to adopt the theory that it is a capital 
contribution. The new provision resolves the conflict as to treasury 


stock disposed of in exchange for money or other property by sub- 
stituting nonrecognition of gain in such transactions for the Circuit 
Courts of Appeals rule of recognition in every case and the Court 
of Claims rule of recognition only in the case where the corporation 
deals in its own stock as it might in that of another. However, 
Section 1032 is not as broad as the regulations under the 1939 Code, 
since it mentions neither the possible tax consequences to a corpora- 
tion on acquisition of its own capital stock, nor those consequences 
possible when stock is exchanged for services. 

In actual operation, the provision for nonrecognition on receipt 
of money carries out the capital contribution theory, the corporation 
receiving the difference between the cost and the sale price without 
recognition of taxable gain. As to property received the theory is 
implemented by stepping up the basis as provided in Subsection 1032 
(b) which incorporates Subsection 362 (a) (2). The latter section 
allows the corporation to increase the basis of the property in the 
amount of gain recognized to the transferor of the property, which 
ordinarily will be the difference between his basis and the fair market 


42 Petition for Certiorari by the United States, p. 13, Supreme Court Docket 


o. 504. 

43 August 16, 1954. ” 

44 Nonrecognition on any disposition of treasury stock. See note 23 supra. 
3 





562 THE GEORGE WASHINGTON LAW REVIEW 


Supreme Court,®* but its prospective application was approved** in 
spite of the statement by Judge Learned Hand that the exchange was a 
capital transaction. There soon developed two divergent lines of 
authority. The Tax Court took the position that a corporation was 
not dealing in its shares as it might in the shares of another where 
it had a motive other than profit for using its own stock,®* such as 
implementing an employee profit sharing plan, or keeping stock own- 
ership in the active management group. Several of the Circuit 
Courts of Appeals rejected the motive test and held that disposition 
of treasury stock was taxable except in the case of capital read- 
justment or actual retirement and reissuance of the shares (not a 
case of treasury shares) .** 

In 1949 the United States Court of Appeals for the Second Cir- 
cuit in Commissioner v. Batten, Barton, Durstine & Osborn, Inc.** 
and the Seventh Circuit Court of Appeals in Commissioner v. Rollins, 
Burdick, Hunter Co.** reversed the Tax Court in cases in which the 
factual situations favored the taxpayer because no profit motive was 
present. The Tax Court continued to follow its own rule in the 
face of these reversals on the ground that these decisions exalted 
form over substance and failed to carry out the plain language of 
the regulations.**7 After two more reversals** the Tax Court fol- 
lowed these decisions of the Circuit Courts of Appeals in Burrus 
Mills, Incorporated.** This apparent end of the conflict lasted only 
until the following day, when Judge Littleton of the United States 
Court of Claims, distinguishing one of his own earlier opinions,*° 
adopted the former Tax Court position in Anderson, Clayton & Co. 
v. United States.** This case involved a sale of treasury stock to exec- 


31 Helvering v. Reynolds Tobacco Co., 306 U.S. 110 (1939). 

32 Squibb v. Helvering, 98 F.2d 69 (2d Cir. 1938). 

83 Dr. Pepper Bottling Co. of Miss., 1 T.C. 80 (1942); Brockman Oil Well 
Cementing Co., 2 T.C. 168 (1943) ; Cluett, Peabody and Co., 3 T.C. 169 (1944). 

84 Squibb v. ‘Helvering, 98 F.2d 69 (2d Cir. 1938) ; Allen v. National Manu- 
facture and Store Corp., 125 F.2d 239 (Sth Cir.), ‘cert. denied, 316 U.S. 679 
(1942); Commissioner v. Air Reduction Co., 130 F.2d 145 (24 Cir.), cert. 
denied, 317 US. 681 (1942); Helvering v. Edison Bros. Stores, 133 F.2d 575 
(8th Cir.), cert. denied, 319 U.S. 752 (1943) ; Brown Shoe Co. v. Commissioner, 
133 F.2d 582 (8th Cir. 1943) ; United States v. Stern Bros. and Co., 136 F.2d 
488 (8th Cir. 1943); Dow Chemical Co. v. Kavanaugh, 139 F.2d 42 (6th Cir. 

1943) ; Aviation A a Inc. v. Pedrick, 148 F.2d 165 (2d Cir.), cert. denied, 
326 U.S. 723 (194. 

35 171 F.2d 474 (oa Cir. 1948), reversing 9 T.C. 448 (1947). 

36 174 F.2d 698 (7th Cir. 1949), reversing 9 T.C. 169 (1947). 

37H. W. Porter Co., 14 T.C. 307 (1950). 

88 Commissioner v. H. W. Porter Co., 187 F.2d og af Cir. 1951) ; Commis- 
sioner v. The Landers Corp., 210 F.2d 188 (6th Cir. 1954), reversing 11 T.C.M. 
577 (1952). See also Timken-Detroit Axle Co., 21 Te 769 (1954). 

39 22 T.C. 881 (1954). 

40 Wiegand Co. v. United States, 60 F. Supp. 464 (Ct. Cl. 1945). 

41122 F. Supp. 837 (Ct. Cl. 1954), cert. granted, U.S. Sup. Ct., Feb. 7, 1955, 
Docket No. 504, October Term, 1954. 





moa maeoe, 6 Ff & 


— co 


EDITORIAL NOTES 563 


utives of the company for the purpose of keeping control in the active 
management group; the court held that the corporation was not deal- 
ing in its own shares as it might in the shares of another corporation. 

The Government has petitioned successfully for certiorari in the 
latter case urging that the conflict between the Court of Claims and 
the Circuit Courts of Appeals should be resolved, and in its petition 
stated that several similar cases are in various stages of litigation.** 
Thus, the uncertainties existing when the Internal Revenue Code of 
1954 became law** arose from conflicting interpretations of the reg- 
ulations under the 1939 Code. By then, however, the conflict was 
between the Court of Claims on the one hand, and the Tax Court 
and the Circuit Courts of Appeals on the other, rather than between 
the Tax Court and the Circuit Courts of Appeals. 


EFFEcts OF SEcTION 1032 


The rule announced by Section 1032 of the 1954 Code, that no 
gain or loss will be recognized to the corporation on the receipt of 
money or other property in exchange for stock (including treasury 
stock) of the corporation, seems to revert to the pre-1934 rule,** to 
equate the sale of treasury stock with the issuance of authorized but 
previously unissued stock and to adopt the theory that it is a capital 
contribution. The new provision resolves the conflict as to treasury 
stock disposed of in exchange for money or other property by sub- 
stituting nonrecognition of gain in such transactions for the Circuit 
Courts of Appeals rule of recognition in every case and the Court 
of Claims rule of recognition only in the case where the corporation 
deals in its own stock as it might in that of another. However, 
Section 1032 is not as broad as the regulations under the 1939 Code, 
since it mentions neither the possible tax consequences to a corpora- 
tion on acquisition of its own capital stock, nor those consequences 
possible when stock is exchanged for services. 

In actual operation, the provision for nonrecognition on receipt 
of money carries out the capital contribution theory, the corporation 
receiving the difference between the cost and the sale price without 
recognition of taxable gain. As to property received the theory is 
implemented by stepping up the basis as provided in Subsection 1032 
(b) which incorporates Subsection 362 (a) (2). The latter section 
allows the corporation to increase the basis of the property in the 
amount of gain recognized to the transferor of the property, which 
ordinarily will be the difference between his basis and the fair market 
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value of the stock.*? Therefore, the corporation’s basis will be equal 
to the fair market value of the stock, and it will have a nonrecog- 
nized gain of the amount by which fair market value exceeds the cost 
of the stock. 

As previously suggested, the stock-for-services situation is not cov- 
ered, Section 1032 expressly mentioning money or other property but 
not services. The stock-for-services problem was covered by the 
general language of the regulations under the 1939 Code and was 
treated in one important case, Helvering v. Edison Bros. Stores,** 
which held that in order to deduct the fair market value of the stock 
as compensation the corporation must include in income the difference 
between the cost and fair market value as income. The attempt to 
amend Section 1032 by means of the “bobtail” bill‘? and thus to 
remedy the difficulty indicates that the draftsmen were uncertain 
whether the present language includes the stock-for-services situation. 

The phrase “other property” is not defined in Part III of Sub- 
chapter 0 (which contains Section 1032) nor does any definition of 
property include the distribution of stock for past services. While 
the intent of Congress** was to remove the uncertainties as to tax 
consequences in all dispositions of treasury stock, legislative intent 
is no substitute for statutory language. 

To come within the coverage of the section, the corporation might 
declare the bonus or other compensation in money terms, distribute 
the stock, and then contend that payment in stock was a purchase 
of the employee’s claim against the corporation, a chose in action 
which would be within a broad definition of property. This position 
would seem to require a straining of the language of the statute and is 
of doubtful validity in view of the tendency of courts to look to sub- 
stance and to realities in tax cases.*® An alternative argument is that 
the employee bought stock with his bonus money, thus coming within 
the exchange-for-money situation. This contention is objectionable, 
however, on the same ground, and on the additional basis that it may 
be ‘inconsistent with the position that the taxpayer had adopted in years 
which are still open and which are governed by the regulation under 

45Int. Rev. Cope §1001. Dealings in treasury stock normally occur after 
organization, and a contributor of property would not obtain nonrecognition 
under § 351, but would be subject to tax on gain realized. Thus in the ordinary 
— — basis of the property will be stepped up in the manner described 


46 133 F.2d 575 (8th Cir.), cert. denied, 319 U.S. 752 (1943). See also Inter- 
national Freighting Corporation, Inc. v. Commissioner, 135 F.2d 310 (2d Cir. 
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48 See note 2 supra. . 

49 Lucas v. Earl, 281 U.S. 111 (1930); Helvering v. Horst, 311 U.S. 112 
(1940) ; Advance Machinery Exchange v. Commissioner, 196 F.2d 1006 (2d 
Cir. 1952). 
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the 1939 Code, namely, that the corporation has not dealt in its own 
capital stock as it might in the stock of another corporation. In a re- 
cent Tax Court case adhering to the decision in Burrus Mills, supra, 
employees accepted treasury stock in lieu of their bonuses; the court 
called the transaction a sale.*° This decision should not receive 
much weight in the interpretation of Section 1032, however, because 
the old regulations covered all dispositions of treasury stock, rather 
than specifically enumerating money or other property. Thus, there 
was no reason for considering such a distinction under the 1939 Code. 

It is possible that regulations for the 1954 Code, which have not 
yet been issued as to the section under consideration, may interpret 
this section as covering the stock-for-services problem. However, 
regulations are only authorized to interpret the provisions of the 
Code which may be general or ambiguous ;** the present language 
of the section seems too clear to permit such an interpretation, even 
under the broadest possible definition of “other property.” Nor 
would such a regulation be a permanent solution of the problem 
since it might be amended, as it was in 1934, or even successfully 
attacked by a taxpayer seeking recognition of a loss on a stock-for- 
services disposition. 

Therefore, while Congress has removed the uncertainties of tax 
consequences on disposition of treasury stock for money or property 
by the nonrecognition provision of Section 1032, doubts remain as 
to treasury stock distributed for services. The new Code substan- 
tially re-enacts the 1939 Code’s definition of gross income in Section 
61,°? and under T. D. 6091 ** the old regulations remain in force in 
such case if no other provision is clearly inconsistent. Thus, it seems 
that stock-for-services is still subject to the uncertainty resulting 
from the conflicting decisions in regard to taxable gain on such 
disposition. 


REMOVAL OF THE REMAINING UNCERTAINTY 


The announced purpose of Congress in enacting Section 1032, the 
removal of uncertainties, is a laudable one and should be fulfilled 
completely. This is especially true in the area of taxation of gain 
on treasury stock dispositions because of the confusion which had 
developed in interpreting the regulations under the old law. In 
individual cases under the new code, as well as the old, the uncer- 
tainties could be resolved by litigation. This is a rather drastic and 


50 Foxon Co., Memo No. 49, T.C., Feb. 28, 1955. 

51 Morrissey v. Commissioner, 296 U.S. 344 (1935). 
52 Int. Rev. Cope of 1939, § 22(a). 

53 1954 Int. Rev. Buty. No. 35 at 13 (1954). 
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limited solution, however, and one not involving tax planning by the 
taxpayer and his advisers. 

Now that the Supreme Court has granted certiorari in the Ander- 
son, Clayton case,** its decision will probably remove the uncertainties 
caused by the conflict under the old law. But no matter which of 
the conflicting views the Court follows, disposition of stock for services 
will still receive different treatment under the new law from that 
stock which is disposed of in exchange for money or other property. 
This difference results because taxation of stock-for-services dispo- 
sitions will be determined under Section 61 rather than Section 1032, 
and thus these dispositions will be taxable in some cases, which ever 
view the Court accepts, rather than be accorded consistent treatment 
through nonrecognition of gain. A fair reading of the legislative 
history indicates that Congress intended that all treasury stock dis- 
positions should be treated the same, and it is submitted that equal 
treatment is the correct tax treatment. 

Dispositions of treasury stock by a corporation have never been 
treated differently on the basis of these categories. The present 
Court of Claims interpretation of the regulations (similar to that 
formerly extant in the Tax Court) treated some dispositions of 
treasury stock differently for tax purposes,®* but this distinction was 
made on the basis of the motive or purpose for the transaction, 
rather than whether the stock was exchanged for money, property or 
services. While the present Court of Claims’ rule represents a proper 
interpretation of the regulations, neither motive nor disposition for 
services rather than for money or property, seems to justify a differ- 
ent tax treatment. 

Disposition of stock for services and disposition of stock for money 
or property are equally deserving of nonrecognition treatment. Stock 
for services and a sale of stock for money are often used for the same 
corporate purpose, viz., that of giving the employees a stake in the 
business through a stock bonus or stock purchase plan. The simi- 
larity of dispositions for services and those for property lies in the 
fact that stock may be exchanged for property which is used in cur- 
rent operation and charged as an expense just as are services. 

Two problems arise in treating all treasury stock dispositions the 
same for tax purposes. The first is that stock for services does not 


54 See note 41 supra. 

58 Held taxable: Juvenile Shoe Corp., 17 T.C. 1186 (1952); M. owe Co., 
6 T.C. 250 (1946); Weigand Co. v. United States, 60 F. Supp. 464 (Ct. Cl. 
1945). Held nontaxable: Rollins, Burdick, Hunter Co., 9 T.C. 169 (1947) ; 
Batten, Barton, Durstine & Osborn, Inc., 9 T.C. 418 (1947); H. W. Porter Co., 
14 T.C. 307 (1950); Landers Corp., 11 T.C.M. 577 (1952); Timken-Detroit 
Axle Co., 21 T.C. 769 (1954); and see notes 33 and 41 supra. 

56 Note, 36 Cauir. L. Rev. 335 (1948). 
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seem to fit the capital contribution theory’ since past services are 
usually involved. Neither the past benefits of such services to the 
corporation, nor future benefits of increased incentive through em- 
ployee stock ownership can accurately be represented as assets. Lack 
of direct representation in asset form should not prevent equal tax 
treatment of stock for services since the services obviously benefit the 
corporate entity. Different treatment on this basis would exalt ac- 
counting form over substance. The other problem is that stock for 
services is involved in the computation of the expense deduction for 
compensation. The general rule has been that the corporation is 
entitled to an expense deduction equal to the fair market value of the 
stock when it is given as a bonus or other compensation.** This 
does not seem to be more complicated than the basis provisions as to 
property, and, as mentioned above, is analogous to the property sit- 
uation because property acquired may be of the kind used in current 
operations and is thus itself treated as an expense deduction. 

Consideration of the proper tax treatment of gain on disposition 
of treasury shares, necessarily includes examination of methods which 
base taxability on tests or motives, such as that in the regulation 
under the 1939 Code. While such treatment is more equitable in 
many ways, it is the source of the uncertainties Congress has sought 
to eliminate in this area. To fulfill Congressional intent and equalize 
tax treatment on all treasury stock dispositions, two less equitable but 
more expeditious alternatives may be considered. 

The first solution is to amend Section 1032 to provide expressly 
that stock exchanged for services is included and that gains or losses 
on such dispositions will not be recognized. This would give such 
stock equal treatment with that exchanged for money or other prop- 
erty and could be easily and effectively accomplished by the enact- 
ment of Section 6 of H.R. 1814 °° as part of a Technical Changes Act 
of 1955. The amendment would add “or services” in the heading of 
the section and insert after “corporation” the following: “or upon the 
distribution by such corporation of its own stock (including treasury 
stock) as compensation for services rendered to the corporation.” 
The change could be made retroactive to the effective date of the 1954 
Code. 

The alternative solution is to provide for the recognition of gain 
in all cases. An amendment striking “no” and “non” wherever they 
appear in the section and limiting its application to treasury stock 


57 See note 24 supra. . : 
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would accomplish this. Recognition and taxation of gain in all cases 
would provide a treatment as expeditious and simple of administra- 
tion as that of nonrecognition. Both of these alternatives eliminate 
uncertainty and provide for equal treatment of all dispositions of 
treasury stock. 

Advocates of complete nonrecognition say that to distinguish dis- 
positions of treasury stock from issuance of authorized but unissued 
stock is to exalt form over substance. It is true that it takes only a 
few formalities to retire and re-issue stock and thus take it out of 
the treasury stock class. The distinctions are even more nebulous in 
a closely held corporation where most of the stockholders are active 
and the necessary formalities are easily and quickly performed. From 
these facts they contend that both kinds of stock should have the 
same tax treatment and that the proper treatment is nonrecognition 
since authorized but unissued stock has always had this treatment. 
In answer to the above argument, it may be said that the distinctions 
between the two kinds of stock can be very significant and important, 
especially in a widely held corporation. 

Another argument for nonrecognition is that dealings in treasury 
stock are always capital transactions. The reasoning here is that 
the so-called “gain” is merely the part of the new stockholder’s 
capital contribution representing an increase in accumlated but un- 
distributed earnings. In his opinion in the Anderson, Clayton case® 
Judge Littleton commented, “It would be a courageous step indeed 
to hold that a corporation can never realize income on a sale of 
treasury stock because it is a capital transaction.” * 

This is a starting point for the proponents of complete recognition 
and taxation of gains in treasury stock dealings. They proceed to 
point out that there are cases in which the corporation treats its 
own stock as an asset with a view to profit on its sale. It is inter- 
esting to note that writers who justify the existence of treasury 
stock argue that it is an asset.® Further, it is contended that gain 
should be taxed at the sale since this is the only realizing transaction. 
However, if property were involved the result could be accomplished 
by a basis provision allowing only the cost of the stock as the basis 
for the property. Similarly, in the case of services the expense 
deduction for compensation could be limited to the cost of the stock. 
The weakness in this position is that asset treatment and profit motive 
are not present in the majority of cases. The usual situations where 
treasury stock is used are the implementation of employee profit 

60 See note 41 supra. 

61 122 F. Supp. 837, 841 (Ct. Cl. 1954). 
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sharing plans, the carrying out of stock purchase agreements, the 
adjustment of shareholdings among the management group and other 
similar corporate purposes. 

Perhaps a more appealing argument for recognition of gain in all 
treasury stock dispositions is that strict tax treatment will accord 
with the public policy of discouraging such transactions. The policy 
has its roots in cases where a corporation supported a shaky market 
for its securities by buying extensively, and then in turn compro- 
mised its own financial position by holding the shares as treasury 
stock and treating them as assets, to the detriment of its own share- 
holders and creditors.** Such improper dealing might be discour- 
aged by a policy of recognition of gain in all treasury stock dealings. 
In reply it may be said that the public policy in this area is not 
clearly defined, and there is some doubt as to whether strict tax 
treatment would have the desired effect. Also present is the ques- 
tion of whether federal taxation should be used to effectuate policy 
rather than to obtain revenue. Finally, it is probable that the states 
as the source of corporation law and the Securities and Exchange 
Commission as watchdog of securities transactions would be better 
agencies for the development of such policy as an answer to the 
problem. 

Either of these solutions is workable, certain and equal, but both 
are less than perfect. The nonrecognition solution is to be preferred 
in deciding between the two alternatives because treasury stock and 
authorized but unissued stock are so closely analogous that a dis- 
tinction for tax purposes is more a trap for the unwary than a sound 
revenue measure. Therefore, the writer submits that the Congress 
of the United States, in order to carry out its announced intent to 
remove the uncertainty in treasury stock dispositions can best do so 
by an amendment to Section 1032 which will bring the disposition 
of stock for services expressly within its coverage. 

Russet E. CARLIsLe. 


A NEW TEST FOR DETERMINING PATENTABILITY OF 
MECHANICAL AND ELECTRICAL PROCESS 
CLAIMS 


INTRODUCTION 


The question of whether or not a mechanical or electrical process 
is the proper subject matter for a valid patent has received varied 
treatment at the hands of the courts. It was early held by the Su- 
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preme Court in Cochrane v. Deener’ that mechanical processes were 
not, per se, unpatentable. Subsequently, this view was reversed 
in Risdon Iron and Locomotive Works v. Medart* and such proc- 
esses were stated to be unpatentable inasmuch as the true invention 
resided in the associated apparatus for effecting the process. The 
full circle of judicial opinion was completed when the Supreme Court 
once again declared that a mechanical process may be patentable if 
it is not the “mere function” of a machine.* 

The concept of the unpatentability of a process which is the mere 
function of a machine had long been a part of patent law as expressed 
by the courts.* However, the determination of what constitutes a 
mere function of a machine as opposed to a true patentable process 
has always been a problem. An early test for this determination 
was enunciated in In re Weston® wherein the court stated, in refer- 
ence to processes of a mechanical nature: 


In this last class of cases, . . . the criterion of patentability 
. . . would seem to be that the process may be performed by 
hand or by other mechanism than that exhibited, although per- 
haps not with equal efficiency.® 


The test for patentability of mechanical processes as stated in In 
re Weston was accepted as substantially definitive’ by the courts and 
the Patent Office for thirty or forty years, being subjected during this 


period to only a few embellishments.* The judicial temper of this 
period was characterized, as late as 1940, by the Patent Office Board 
of Appeals when it said, in reversing the Examiner’s rejection of 
claims on the ground of improper method: 


We believe that the Courts would not sustain the examiner’s 
rejection on this ground. It is our view that, under present 
conditions, an applicant cannot be compelled to set forth his in- 
vention in apparatus claims only when he prefers to include 
method claims.® 


194 U.S. 780 (1876). 

2158 U.S. 68 (1894). 

8 Expanded Metal Co. v. Bradford, 214 U.S. 366 (1909). 

Corning v. Burden, 15 How. 252, 267 (U.S. 1853); Carnegie Steel Co. v. 
Cambria Iron Works, 185 U.S. 403, 425 (1902). 

517 App. D.C. 431 (1901). 
os = _— accord, Westinghouse v. Boyden Power Brake Co., 170 U.S. 

(1897). 

7 E.g., Smith Engineering Works v. Nordberg Mfg. Co., 68 F.2d 492, 20 
U.S.P.Q. 115 (7th Cir. 1934); Ex parte Nardone, 25 U.S.P.Q. 333 (Pat. Off. 
Bd. of App. 1934). N 

8 American Lava Co. v. Steward, 155 Fed. 731 (6th Cir. 1907), aff'd, 215 
U.S. 161 (1909) (required patentee explicitly to point out other devices not 
obvious to those skilled in the art); Century Electric Co. v. Westinghouse, 
191 Fed. 350 (8th Cir. 1911) (process patentable if other device could con- 
ceivably effect the process). 

9 Ex parte Hathaway, 47 U.S.P.Q. 393 (Pat. Off. Bd. of App. 1940). 





= © 


—~- = & 7. FS PS 


EDITORIAL NOTES 571 


Beginning about 1930, a series of decisions of the Court of Customs 
and Patent Appeals has progressively narrowed the doctrine of In re 
Weston until, at the present time, as set forth in In re Middleton,’ 
not only is it required that the process be performable manually or by 
means of another apparatus, but also that such other apparatus must 
differ “substantially” from that disclosed and must “satisfactorily” 
perform the claimed process. It has been said that the test for deter- 
mining whether or not a process claim is patentable, as exemplified 
by In re Middleton, “is not only unknown but unknowable.” 

During the past five years, a number of decisions of the Court of 
Customs and Patent Appeals and the Patent Office Board of Appeals 
indicate that these tribunals may be applying a test for patentability 
of mechanical and electrical process claims other than the classic test 
of In re Weston or the modified test of In re Middleton. Thus, the 
Court of Customs and Patent Appeals in the Middleton decision, said, 
in rejecting mechanical process claims: 


It is evident that the processes defined . . . are intimately re- 
lated to the particular apparatus disclosed. That apparatus will 
inherently carry out the steps set forth in the appealed claims, 
and the application does not disclose any other use to which the 
apparatus may be put. Conversely, the application does not sug- 
gest any way in which the steps claimed can be carried out ex- 
cept by the use of the apparatus disclosed.* (Emphasis added.) 


Thus, while applying the conventional test, i.e., is the process per- 
formable manually or by another apparatus, the court suggests, though 
in a negative manner, that another test is applicable, i.¢., is the single 
disclosed apparatus capable of another use? The clear implication is 
that, if such other use be disclosed, this would lend patentability to 
the process claim. 


In 1951, in Ex parte de Beaumont, an unpublished decision, the 
Patent Office Board of Appeals enunciated the same test, saying: 


These cases‘* indicate that where the application does not sug- 
gest any way in which the steps claimed can be carried out ex- 


1035 C.C.P.A. (Patents) 1166, 167 F.2d 1012, 77 U.S.P.Q. 615 (1948), 17 
Geo. Wasu. L. Rev. (1 949). 

11 Rosenberg, Method Claims in Mechanical and Electrical Applications, 32 
J. Pat. Orr. Soc’y 399 (1950). 

1235 C.C.P.A. (Patents) 1166, 1167; 167 F.2d 1012, 1013, 77 U.S.P.Q. 
615, 616 (1948). 
eS No. 23,793, decided June 20, 1951 (in the file of patent number 

14 American Lava Co. v. Steward, 155 Fed. 731 (6th Cir. 1907); In re 
Ernst 32 C.C.P.A. (Patents), 1106, 150 F.2d 133, 66 U.S.P.Q. 71 (1945) ; In re 
McCurdy, 22 C.C.P.A. (Patents ) 1140, 76 F.2d 400, 25 U.S.P.Q. 136 (1935) ; . 
In re Middleton, 35 C.C.P.A. (Patents) 1166, 167 F.2d 1012, 77 U.S.P.Q. 615 
(1949) ; In re Ashbaugh, 36 C.C.P.A. (Patents) 902, 173 F.2d 273, 81 U.S.P.Q. 
129 1949) ; In re Nichols, 36 C.C.P.A. (Patents) 759, 171 F.2d 300, 80 
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cept by the use of the apparatus disclosed, and where the ap- 
paratus disclosed will inherently carry out the steps set forth in 
the appealed (method) claims, and the application does not dis- 
close any other use to which the apparatus may be put, then ap- 
pealed (method) claims are drawn to the mere function of the 
particular apparatus disclosed and the method claims should be 
rejected when claims to the apparatus have been allowed. (Em- 
phasis added.) 


Apparently the same test has appeared in at least one other decision 
by the Patent Office Board of Appeals. In Ex parte Scherer it was 
stated, in upholding process claims: 


. . . The Examiner has not . . . shown that apparatus claims 
commensurate in scope to the method claims have been allowed 
and that the apparatus can only perform the method claimed and 
that the method cannot be performed by other apparatus.* (Em- 
phasis added.) 


Here again the implication is clear that if other criteria are met and 
if the single disclosed apparatus can be shown to be capable of per- 
forming a process other than that claimed, the claimed process will 
be considered patentable. 


JUSTIFICATION OF THE NEw TEST 


In none of the decisions wherein this new test is enunciated is 
there any discussion of its justification, either in terms of statutory 
law, case precedent or logic. In fact, it is not clear from these de- 
cisions just what is the scope of the test or how it is being applied. 
Nevertheless, an informal investigation by the writer reveals that at 
least one Patent Office examining division is, at the present time, 
using the de Beaumont decision as authority for rejecting mechanical 
process claims in those applications wherein no additional use is 
shown for the specified mechanism. Similarly, it has been said that, 
following the decision of In re Middleton, several examining divisions 
have required applicants to disclose both other apparatus for perform- 
ing the claimed process and other uses for the claimed apparatus.*® 
Had the new test appeared, in such vague terminology, in only one 
decision, it could possibly be dismissed as only one tribunal’s peculiar 
view relative to one particular factual situation. But its reiteration 
in at least three decisions of two different tribunals warrants, it is 
believed, a closer inspection, especially in view of the fact that it is 


U.S.P.Q. 143 (1949); In re Kinderman, 37 C.C.P.A. (Patents) 800, 178 F.2d 
937, 84 U.S.P.Q. 242 (1950); In re Washburn, 37 C.C.P.A. (Patents) 1094, 
182 F.2d 202, 8 U.S.P.Q. 108 (1950). 


15 103 U.S.P.Q. 107, 110 (Pat. Off. Bd. of App. 1954). 
1617 Geo. WasH. L. Rev. 564 (1949); and see note 11 supra. 
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applicable to a question of considerable importance and frequent oc- 
currence. 

Because In re Middleton is apparently the first case in which the 
new test was enunciated as such, and because that case was expressly 
relied upon by the Patent Office Board of Appeals in Ex parte de 
Beaumont, the former case is worthy of close analysis. Unfortu- 
nately, the Patent Office history is not of much assistance in this 
regard. The applicant had apparently invented a new apparatus in- 
tended for the effectuation of a particular chemical reaction. Being 
interested only in that procsss, he drew his claims in process form. 
The Examiner and the Board of Appeals, however, were convinced 
that the true invention lay in the apparatus and cited several hypo- 
thetical examples to show that the disclosed apparatus could be used 
in many ways, one of which was the claimed process. These differ- 
ent uses, the Patent Office contended, were each only the result of 
the operation of the disclosed apparatus, i.e., its mere function. Evi- 
dently, it was the opinion of the Patent Office that, where it could be 
shown that a particular apparatus is capable of different, but not 
patentably different uses, and where claims to that apparatus have 
been allowed, this is sufficient to deny claims drawn to a process 
based upon one of these analogous uses. Such a view bears remark- 
able resemblance to that advanced in Risdon Iron and Locomotive 
Works v. Medart, supra, which, as has been shown, is no longer con- 
trolling law. 

The Board of Appeals stated, in its decision in the Middleton case: 


Where resort is had to a process type of claim to portray as al- 
leged acts, more properly termed results, what is done by a 
machine, each variation in scope or in structure of the machine 
can be expressed as a different (though not necessarily patent- 
ably different) process. If mere multiplicity of claims were a 
desirability, such variety of processes would also be desirable, 
but it is not an object of patent claims to obscure, but rather 
to point out the invention. It is also realized that where the 
expression of what the apparatus does is in broad terms rather 
than a detailed recital of results attributable severally to the ele- 
ments of the apparatus, such claims may be proper processes.’” 


However, from this language, it might be reasonably inferred that, 
if an apparatus is capable of performing patentably different proc- 
esses, such processes may be patented as well as the apparatus itself.’* 


oasee No. 4,857, decided Oct. 14, 1946 (in the file of patent number 

18 Cf. parte Sadtler, 28 U.S.P.Q. 141 (Pat. Off. Bd. of App. 1934). In 
this case the application contained claims drawn to a method and an apparatus 
for heat treating steel. In rejecting the apparatus claims, the Board of Appeals 
stated: “We do not believe that claims of this nature properly define appellant’s 
contribution. It is possible that someone might a an ‘ unrelated 
use for a furnace containing a bath of fused boric acid. 
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Such a test, it is believed, would be more nearly in accord with the 
aims of the Constitutional provision “To Promote the Progress of 
Science and Useful Arts” ** than is the currently applied test which 
requires that, in every instance, the claimed process must either be 
performable by hand or by another apparatus. 

The latter test has often been sought to be justified by the courts: 


. [U]nless the public are informed by what other means 
the process can be carried on, the process is to them nothing else 
than the operation of the machine—in other words the exercise 
of its functions.?° 


Denial of patentability of process claims which recite no more than 
the “mere function” of an associated apparatus is also frequently 
rationalized on the basis that, in such instances, the applicant or 
patentee does not need the process claims, for if no means is avail- 
able for performing the process other than the disclosed apparatus, 
for which claims have been obtained, then no one else can legitimately 
perform the process without infringing the apparatus claims.2* On 
the other hand, if an apparatus other than that disclosed is capable 
of performing the claimed process or if the latter can be performed 
manually, the applicant for patent is entitled to the process claims 
in order to be fully protected in the event of future litigation,?? espe- 
cially when it is doubtful whether the invention is better defined as 
a process or as an apparatus,?* or where the process and apparatus 
claims differ in scope or set forth the invention in different terms.** 
However, it is believed that such a test is, in large part, arbitrary 
in its definition of “mere function” and does not take into considera- 
tion all of the important factors which are, or should be, involved in 
the determination of the patentability of process claims of this char- 
acter. 

It has been said of the broad rule itself, which denies patentability 
to a process which is the mere function of a machine, that it is, in 
effect, a denial on the basis of double patenting,?> and that the true 
test is, or should be, whether or not the two types of claims, process 
and apparatus, are identical in patentable substance, meaning, scope 
and protection.2* Townsend?’ suggested that a number of relatively 


19 U. S. Const. Art. I, $8. 

20 American Lava Co. v. Steward, 155 Fed. 731, 738 (6th Cir. 1907). 

21 Ex parte Hathaway, 47 U.S.P ‘2. 393 (Pat. ‘Off. Bd. of App. 1940). 

22 Ex parte Rosenberg, 10 U.S.P.Q. 1 (Pat. Off. Bd. of App. 1931). 

23 Ex parte Fahrenwald, 3 U.S.P.Q. 191 (Pat. Off. Bd. of App. 1929). 

24 Ex parte Dyrssen, 4 U. S.P.Q. 338 (Pat. Off. Bd. of App. 1930). 

25 StRINGHAM, DousLe PATENTING § 2821 (1st ed. 1933). 

26 Townsend, A Test of the Legitimacy of Claims to Methods, 2 Pat. Orr. 
PAPERS — 
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objective factors are determinative of the identity or lack thereof of 
process and apparatus claims, among which factors are: 


. Would the allowance of the formulations in different cases 
result in double patenting ? 


. Would each anticipate the other if earlier, and infringe if 
later ? 


. Would every legitimate measure of protection given by one be 
present in the case of the other? 


. Would the operation of the apparatus necessarily carry out 
the process ? 


. Would the execution of the process be impossible without the 
stated machine? 


It is submitted that all of these factors must be considered and an- 
swered in the affirmative if a process is to be construed as the mere 
function of, that is, identical with, an associated machine. 

It is evident that the currently used test does not take into con- 
sideration all of the above factors, but it is merely a restatement of 
the fifth factor. That this test is too narrow in failing to compre- 
hend all possible situations can be illustrated by a hypothetical ex- 
ample, as suggested by the decisions in In re Middleton, Ex parte 
de Beaumont and Ex parte Scherer, wherein no other device is capa- 
ble of performing the claimed process, but the disclosed apparatus 
is capable of other uses. In such an instance, the fourth factor above 
must be answered in the negative; yet application of the current 
test, requiring the existence of another machine capable of perform- 
ing the process, would deny patentability to the process. 

Though no case squarely in point has been found, it is probable 
that cases susceptible of a just resolution by a test as indicated by 
In re Middleton, Ex parte de Beaumont and Ex parte Scherer would 
arise in connection with apparatus having a multiplicity of elements 
and which, though possessing the necessary attributes of patentable 
combinations, would border on unpatentable aggregations. Such ap- 
paratus can be visualized wherein the individual elements, which 
might not co-act simultaneously, could be operated in a manner quite 
differently from the manner of the claimed process. Such nonanalo- 
gous modes of operation would, of course, exclude those which were 
the obvious equivalents of the claimed process, as in the factual situa- 
tion of In re Middleton. 

It is of interest here to note in regard to the second factor, supra, 
that in the determination of the equivalence or lack thereof between 
patented apparatus and allegedly infringing apparatus, a test which 
is often applied by the courts is whether or not there is substantial 
identity of (a) the modes of operation of the two devices, (b) the 
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results achieved thereby, and (c) the means to achieve the desired 
results. If the results achieved by the two devices are different, there 
is no infringement.”* If the modes of operation are different, there 
is no infringement.”® But infringement is not avoided by showing 
that an apparatus is capable of performing a number of analogous 
functions.*° Identity of result and mode of operation are merely con- 
ditions precedent to a holding of identity between devices; neither 
proves infringement, i.e., identity.** If there is identity of means, 
there is infringement.** All three factors must be answered in the 
affirmative in order for the allegedly infringing apparatus to be con- 
strued as identical to the patented device. 


CASE PRECEDENT 


It is believed that a test for the patentability of a mechanical or 
electrical process such as is suggested by the holdings and dicta in In 
re Middleton, Ex parte de Beaumont and Ex parte Scherer is not 
without substantial, though indirect, precedent in case law. 

As early as 1876, the Supreme Court stated, in upholding me- 
chanical process claims: 

That a process may be patentable, irrespective of the particular 
form of the instrumentalities used, cannot be disputed. . 

If new and useful, it is just as patentable as is a piece of ma- 
chinery. . . . The machinery pointed out as suitable to per- 


form the process may or may not be new or patentable; whilst 
the process itself may be altogether new. . . .** 


In the famous case of Tilghman v. Proctor,** the patentee disclosed 
a single apparatus and claimed a process. No other apparatus was 
shown or suggested, but the Supreme Court held that he was not 
restricted to the disclosed apparatus, but in addition was entitled to 
process claims where the subject matter of such claims was new, use- 
ful and inventive. In In re Weston itself, long considered definitive 
of the test requiring that the claimed process be performable by hand 
or by another machine, the court said: 


It may be that the mechanism employed is incapable of any other 
function. It may even be that the process could not well be per- 


28 McDonough v. Johnson-Wentworth Co., 30 F.2d 375, 384, (8th Cir. 1928) ; 
accord, Hobbs v. Beach, 180 U.S. 383, 401 (1901). 

29 American Steel & Wire Co. v. Denning Wire & Fence Co., 194 Fed. 117 
(8th Cir. 1912); Cimiotti Unhairing Co. v. American Fur Refining Co., 178 
U.S. 399, 414 (1905). But cf. Cantrell vy. Wallick, 117 U.S. 689 (1886). 

80 Benoit v. Wadley Co., 54 F.2d 1041 (7th Cir. 1932). 

(190 _— Unhairing Co. v. American Fur Refining Co., 178 U.S. 399, 414 


82 Sanitary Refrigerator Co. v. Winters, 280 U.S. 30, 41-43 (1929); Burr 
v. Duryee, 1 Wall. 531, 573 (U.S. 1863). 

33 Cochrane v. Deener, 94 U.S. 780, 787-788 (1876). 

34102 U.S. 707 (1880). 
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formed for any useful purpose by any other mechanism. But 
it does not necessarily follow from this that the process should 
be regarded as the mere function of the mechanism exhibited 
for its practical manifestation.** (Emphasis added.) 


Here, as in the Middleton, de Beaumont and Scherer decisions, 
though in an even more indefinite form, the inference is given that, 
were the apparatus capable of another function, the related process 
might be patentable. 

To the same effect is Ex parte Bell wherein the Patent Office 
Board of Appeals stated, in reversing the Examiner’s rejection of 
mechanical process claims as being drawn to the mere function of the 
disclosed machine : 


While it is undoubtedly true that the mere function of a ma- 
chine is not subject matter for a patent, yet it is equally true 
that a process consisting of certain operations upon matter to 
change its form or condition constitutes patentable subject matter, 
if new and useful, even though such operations may be performed 
by an apparatus devised to practice the process and even though 
such apparatus may have no other function.** (Emphasis added.) 


A similar implication is evident from the following language of the 
Patent Office Board of Appeals: 


The examiner has rejected the method claims as not drawn to 
a proper method. While it is true that ordinarily the device will 
function in the manner called for by the method, and while the 
method probably will usually be carried out by a structure quite 
similar to that disclosed . . ., we do not consider that it nec- 
essarily follows that it is improper for appellant to define an 
invention of this nature in the form of a method.** (Emphasis 


added.) 


Smith v. Nordberg is authority for the proposition that a single in- 
ventor may be entitled to patent protection on both an apparatus and 
an associated process. The court said: 


A process may be altogether new, whether the machine by which 
it is carried on is new or old. A new process may be invented 
or discovered which may require the use of newly invented ma- 
chinery. In such a case, if both the process and machine are 
invented by the same person, he may obtain separate patents 
on the machine and the process.*® 


In a more recent case, the United States District Court for the 
District of Columbia reversed its prior holding*® in which it had held 


8517 App. D.C. 431, 446 (1901). 

363 U.S.P.Q. 282 (Pat. Off. Bd. of App. 1929). 

87 Ex parte Rosenberg, 10 U.S.P.Q. 1, ? (Pa. Off. Bd. of App. 1931). 

88 Smith Engineering tage v. Nordberg Mfg. Co., 68 F.2d 492, 494, 20 
U.S.P.Q. 115, 117 (7th Cir. 1934). 

39104 F. Supp. 670, 94 USPO. 55 (D.D.C. 1952). 
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certain process claims to be unpatentable as having been drawn to 
the mere function of the disclosed machine, for which claims had been 
allowed, and wherein no other apparatus could perform the claimed 
method. In reversing, the court said: 


It is true that the apparatus, the claims for which were allowed, 
is novel and does effectively produce the useful and desired re- 
sults sought to be accomplished by the method and process dis- 
closed and claimed in the applicant’s method claims, but I am 
now convinced that this alone does not and should not preclude 
patent protection for the method which is novel and useful, even 
though a novel apparatus is necessary to its accomplishment.” 
(Emphasis added.) 


In support of this holding, the court, in the above case relied upon 
Cochrane v. Deener, supra, Smith v. Nordberg, supra, and In re 
DeLancey™ in which last case the Court of Customs and Patent 
Appeals stated: 


. . . [T]he invention defined by the appealed [method] claim 
is confined to the performance of the elements of appellant’s 
structure. No authority need be cited here to the effect that 
it is not unusual to allow method claims on the performance 
of a machine provided the machine is operated upon a new, use- 
ful, or inventive principle or method. 


A reaffirmation by the Supreme Court of the broad principle of 
the patentability of both mechanical process and apparatus claims is 
found in Waxham v. Smith.* 

The problems involved in distinguishing between a patentable me- 
chanical or electrical process and a process which is the mere function 
of an associated apparatus constructed to effect that process are 
apparently quite similar in many respects to the problems which are 
encountered when considering the patentability of a new use for an 
old apparatus. Consequently, the manner in which the courts have 
handled the latter situation may prove helpful in determining possible 
solutions to the former question. 

Since Morton v. New York Eye Infirmary‘ and until the recent 
revision and codification of Title 35, United States Code, the courts 
almost universally held, though often with expressed regret, that a 
new use of an old device was “not patentable because it is not within 


40 Societe Anonyme Des Manufactures Des Glaces et Produits Chimiques de 
Saint—Gobain, Chauny & Cirey v. Marzall, 108 F. Supp. 310, 311, 96 U.S.P.Q. 
90, 91 (D.D.C. 1952). 


41 34 C.C.P.A. (Patents) 849, 159 F.2d 737, 72 U.S.P.Q. 477 (1947). 
42 Id. at 855, 159 F.2d at 741, 72 U.S.P.Q. at 481. 

48 294 U.S. 20, 22 (1935). 

4417 Fed. Cas. No. 9,865 at 879 (C.C.S.D.N.Y. 1862). 
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the terms of the law.” ** However, the belief was prevalent that a 
new use could amount to invention.“* A new use (cast in process 
form) is now made patentable subject matter by the statute.“7 How- 
ever, even today, not just amy new use is patentable; it must still 
meet the statutory requirements** of novelty, utility and invention.* 

Despite the common holding of unpatentability, the courts, prior to 
the statutory enactment of the patentability of a new use, had de- 
termined the prerequisites of an inventive new use. Thus, ordinarily, 
an application of an old device to a new use was considered inventive 
only if the new use was in a different industry or field or involved an 
entirely novel function or was nonanalogous to the previously known 
uses of the old device.*° The court in the last case held that the 
mere fact that elements common to an applicant’s device and prior 
art structures could have been used for “somewhat different” func- 
tions did not necessarily create a patentable distinction between them. 
Nor, conceding that a device’s function is new and useful, is inven- 
tion involved where there are no unusual or surprising results from 
assembly of elements and nothing more is involved than improve- 
ments made by a person skilled in the art.™ 

However, it could involve invention to see that a prior device was 
adaptable to effect a novel art,®* if it were not within the exercise of 
the skill of a worker in that art.** 

The Supreme Court has said of a new use: 


It is settled . . . that the application of an old process or ma- 
chine to a similar or analogous subject, with no change in the 
manner of application, and no result substantially distinct in its 
nature, will not sustain a patent, even if the new form of result 
has not before been contemplated.** 


This language indicates that, were “substantially distinct” results 
achieved by an apparatus or were a process effected by other than 
“similar or analogous” functions or modes of operation of the appa- 
ratus, then a patent grant would be warranted. 


45 Old Town Ribbon & Carbon Co. v. Columbia Ribbon & Carbon Mfg. Co., 
159 F.2d 379 (2d Cir. 1947), reversing 66 F. Supp. 929 (E.D.N.Y. 1946). 

46 Potts v. Creager, 155 U.S. 597 (1893). 

4766 Stat. 797, 35 U.S.C. §100(b) (1952). 

4866 Stat. 797, 35 U.S.C. he = 2). 

49 Ex parte Hitchins, 99 U.S.P.Q. 288 (Pat. Off. B 

50 Caille v. Kingsland, 73 F. Supp. 921, 75 U.S.P 
(195 3). re Gaetke, 40 C.C.P.A. (Patents) 800, 201 

52 Smolex v. New Jersey Zinc Co., 24 F. Supp. -” . U.S.P.Q. 315, 
(D.N.J. 1938), aff'd, 106 F.2d 314, 42 U-S.P.Q. 401 (3d Cir. 1939). 
a fot. Connor, 34 C.C.P.A. (Patents) 1055, 161 F.2d 221, 73 U.S.P.Q. 

54 poy R. R. v. Locomotive Engine Safety Truck Co., 110 U.S. 
490, 494 (1884). 
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CoNCLUSIONS 


It is believed that the true test for determining patentability of 
mechanical or electrical processes is the statutory test of novelty, 
utility and invention. The broad rule denying patentable status to a 
process which is the “mere function” of an associated apparatus is, 
in effect, a denial on the basis that such a process is identical to the 
apparatus in patentable substance, meaning, scope and protection. 
However, the test most often applied, which characterizes a process 
as the mere function of an apparatus when it is apparent that the 
process cannot be performed by hand or by another machine, loses 
sight of the original purpose of the broad rule by failing to take into 
consideration all factors determinative of patentable identity. 

On the other hand, a test, as suggested in In re Middleton, Ex 
parte de Beaumont and Ex parte Scherer, which provides that even 
though a process can be performed only by a disclosed apparatus, the 
process may be patentable if the disclosed apparatus is capable of 
other uses, is apparently more nearly determinative of just results 
by alleviating the current unduly strict requirements of the courts and 
the Patent Office. Nevertheless, such a test, in order to avoid the 
uncertainty accompanying the presently applied test, should be more 
definitely enunciated by those tribunals applying it. 

It is submitted that a reasonable construction of this new test 
would define the “other use” of a disclosed apparatus as a “sub- 
stantially distinct” or “materially different” or “nonanalogous” use. 
Such a construction would not conflict with recognized ways of re- 
solving the degree of equivalence between a patented device and an 
allegedly infringing device. Further, such a construction would be 
in accordance with methods often used in determining the patenta- 
bility of a new use of an old apparatus and with the current require- 
ment that another “substantially different” machine be shown capable 
of performing a claimed mechanical process. 

It is not clear from the language used in the Middleton, de Beau- 
mont and Scherer cases whether or not the additional use must be 
disclosed in the patent specification itself or merely shown by an 
applicant during prosecution of the case in the Patent Office. The 
language of the Middleton and de Beaumont cases clearly requires 
an express disclosure, but the Scherer case is silent on this point. 
The more logical assumption is that this requirement is intended to 
be analogous to the requirement of another machine, #.e., that it need 
not be expressly disclosed in the specification but may be shown dur- 
ing the prosecution of the case. However, this requirement should 
also be clarified by the tribunals applying the test in order that an 
applicant for a patent may know what is required of him. 
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As stated by the Examiner in an office action in the course of the 
Patent Office prosecution of the Middleton case: 


. . . [T]he capacity of the apparatus to function in other proc- 
esses is not an adequate test. The only reasonable test is whether 
or not the claims are directed to embodiments of the same in- 
ventive concept.*® 
Otherwise stated, the determination of the patentability of me- 
chanical and electrical process claims should involve consideration, as 
in the case of any other type of claim, only of the statutory test of 
novelty, utility and invention. Use of such a test would harmonize 
with the current liberalizing tendency evidenced by the statutory pro- 
vision of patentability of a new use. The broad rule which denies 
patentability to processes which are the mere function of a machine, 
originally intended as an aid in the determination of invention, has 
been so narrowly construed as to lose sight of its original purpose. 
Hence, acceptance of a test as hinted at in the Middleton, de Beau- 
mont and Scherer cases, though placing a heavy burden on an appli- 
cant to show the possibility of other uses for his apparatus, if used 
as an alternative rather than as an additional test, would, it is be- 
lieved, be an improvement upon the present state of the law and 
represent a step toward the more liberal test required by the statute. 


Joun R. Pecan. 


ENFORCEMENT OF ARBITRATION CLAUSES IN 
COLLECTIVE BARGAINING AGREEMENTS 
IN THE FEDERAL COURTS 


THE UNITED STATES ARBITRATION ACT 


At common law specific performance of executory arbitration 
agreements was not granted,’ and in the absence of a statute the 
federal courts cannot specifically enforce these agreements.? To a 
considerable extent this disability was rectified by the United States 
Arbitration Act (USAA),’ making arbitration agreements enforce- 
able in the federal courts. But there has been an extraordinary dif- 
ference of judicial opinion as to whether arbitration clauses of col- 
lective bargaining agreements are to be included within the scope of 
its provisions. 


55 Patent Office (in the file of patent number 2,452,017). 

1 Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 984 (2d 
Cir. 1942). 

2 United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 
Fed. 1006, 1010-1011 (S.D.N.Y. 1915). ; 

39 U.S.C. §1 et seq. (1952), hereinafter cited as USAA. 





582 THE GEORGE WASHINGTON LAW REVIEW 


The pertinent provisions of the USAA are contained in four sec- 
tions. Section 1 defines the terms “maritime transactions” and “com- 
merce” to which the Act applies and contains the puzzling proviso: 
“. . . but nothing herein contained shall apply to contract of em- 
ployment of seamen, railroad employees, or any other class of workers 
engaged in foreign or interstate commerce.” Section 2 contains the 
general declaration of the policy of the USAA that “. . . a written 
agreement in any maritime transaction or a contract evidencing a 
transaction involving commerce,” calling for arbitration of contro- 
versies arising thereunder “shall be valid, irrevocable, and enforce- 
able, save upon such grounds as exist at law or in equity for the 
revocation of any contract.” Section 3 is designed to nullify common- 
law revocability and provide for the issuance of a stay of trial pending 
arbitration “in any suit or proceeding . . . brought in any of the 
courts of the United States upon any issue referable to arbitration 
under an agreement in writing for such arbitration. . . .” Section 4 
overcomes the common-law nonenforceability of such agreements by 
authorizing the aggrieved party to petition the federal court for an 
order directing that arbitration proceed in the manner provided by 
the agreement. 

One question presented is whether or not the broad scope of the 
power to grant a stay under Section 3 is limited to arbitration agree- 
ments qualifying under Section 2, that is, those involving “maritime 
transactions” or “commerce.” The dictum of Judge Learned Hand 
in Shanferoke Coal & Supply Corp. v. Westchester Service Corp.* 
has been the basis of subsequent holdings that the power to grant a 
stay under Section 3 is not so limited. Judge Hand said, “ ‘Such arbi- 
tration’ may very well refer back to ‘any issue referable to arbitra- 
tion,’ and not to Section 2.”° In Donahue v. Susquehanna Collieries 
Co.,° the United States Court of Appeals for the Third Circuit was 
the first court of appeals to face the question and ruled that it was 
not so limited. The court reasoned that the general language used 
in the USAA does not suggest any limitation. The court said: 


. . . Nor do we think that the “congressional approval of arbi- 
tration” should be so limited by implication, by a grudging type 
of construction carried down from the days of judicial hostility 
to all arbitration agreements. We think it clear that the pro- 
visions of § 3 are not to be limited to the specific instances dealt 
with in § 2." 


#70 F.2d 297 (2d Cir. 1934). 
5 Id. at 298. 

© 138 F.2d 3 (3d Cir. 1943). 
7 Id. at 5-6. 
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In accord with this opinion is the holding of the United States 
Court of Appeals for the Fourth Circuit in Agostini Bros. Bldg. Corp. 
v. United States* where the court also saw no reason to limit the 
general language used in Section 3. The court reasoned that by 
enactment of the USAA, Congress had given its approval and intend- 
ed to exercise its full power to further the principle of arbitration. 
The court held that motions for a stay pending arbitration authorized 
by Section 3 rest on the power to regulate the procedures in the 
lower federal courts and that “. . . the power exercised by Congress 
in section 3 was in no respect dependent upon that exercised in sec- 
Ot 

The major problem presented, however, is whether the concluding 
exclusionary clause of Section 1 which states: “. . . but nothing 
herein contained shall apply to contracts of employment . . .” ex- 
cludes arbitration clauses in collective bargaining agreements from 
the operation of that portion of Section 3 which provides for a stay 
of proceedings. 

In Donahue v. Susquehanna Collieries Co., supra, it does not ap- 
pear that the court gave any express consideration to the effect of the 
exclusionary clause of Section 1 nor does it appear that it specifically 
discussed whether or not the contract containing the arbitration agree- 
ment was a “contract of employment.” In later cases’® the Third 
Circuit Court of Appeals held that the word “commerce” does not 
appear in Section 3 and the proper construction is that contracts of 
employment are not excluded from the operation of Section 3 of the 
USAA which empowers federal courts to stay suits on contracts 
pending arbitration. 

In the leading case of Gatliff Coal Co. v. Cox," the United States 
Court of Appeals for the Sixth Circuit held that the exclusionary 
clause of Section 1 applies to the entire act, and “. . . was deliberately 
worded by the Congress to exclude from the National Arbitration 
Act all contracts of employment of workers engaged in interstate 
commerce. . . .” 1? The court reasoned the “. . . appellee’s rights 


8 142 F.2d 854 (4th Cir. 1944). 

® 7d. at 855-856. 

10 Evans v. Hudson Coal Co., 165 F.2d 970 (3d Cir. 1948); Donahue v. Sus- 
uehanna Collieries Co., 160 F.2d 661 (3d Cir. 1947); Watkins v. Hudson Coal 
Co., 151 F.2d 311 (3d Cir. 1948) accord, Bernhardt v. Pol graphic Co., 
Las. Ape. 821 (2d Cir. 1955). In Watkins v. Hudson Coal Co. the court said 
at 320-321 : While it is true that in defining commerce in section 1 con- 
tracts of employment of specified types of employees were excluded, it should 
be noted that this exclusion was only in the definition of commerce in that 
section. Section 3 of the statute does not use the term commerce. We do not 
think the limitation in the definition in section 1 should be applied as an Ss 
limitation elsewhere to the section where the defined term is not used. . 

11 142 F.2d 876 (6th Cir. 1944). 

12 Jd. at 882. 





584 THE GEORGE WASHINGTON LAW REVIEW 


arising out of his employment by appellant and the wages due him, 
if any, must be measured by the collective agreement. . . .”?* The 
court then stated: “. . . There can be no doubt that the contract in 
issue is a contract of employment. . . .” ™* 

The Fourth Circuit Court of Appeals in International Union United 
Furniture Workers v. Colonial Hardwood Flooring Co.,* held that 
the USAA was not applicable because the collective bargaining agree- 
ment was a contract of employment of workers engaged in interstate 
commerce, and as such expressly excluded by Section 1 of that Act. 
The court said: “There is nothing . . . to justify the holding that 
the exclusion clause should not apply to the entire act and remove 
employment contracts from the ambit of its provisions, as originally 
intended. . . .”** The court cited with approval the Gatliff decision 
and concluded: “. . . [W]e cannot but think that the excepting 
clause . . . was intended to apply to the entire act and to except a 
contract such as that before us from all provisions of the act.” ** 
The Tenth Circuit Court of Appeals in Mercury Oil Refining Co. v. 
Oil Workers Union** held that labor contracts are specifically ex- 
cluded from the federal arbitration act, and cited with approval the 
Gatliff and Colonial Hardwood decisions as authority. 

In Amalgamated Association v. Pennsylvania Greyhound Lines’ 
the Third Circuit Court of Appeals reconsidered the issue and aban- 
doned its earlier position to hold that the words “nothing herein con- 
tained” in the exclusionary clause is applicable to the entire Act 
and, in reliance upon the Gatliff and Colonial Hardwood decisions, 
held that the term “contract of employment” in Section 1 “should 
be construed to include collective bargaining agreements,” *° and 
therefore the district courts do not have jurisdiction to enforce arbi- 
tration provisions within these agreements. In holding that Section 
1 applies to the entire act, the court drew support from the circum- 
stances that when Congress in 1947 reenacted portions of the United 
States Code, Section 1 of the USAA contained the phrase “Excep- 
tions to Operation of Title.” This fact appears to be of little weight, 


13 Jd. at 880. 

14 Id. at 882. 

15 168 F.2d 33 (4th Cir. 1948), affirming Colonial Hardwood Flooring Co. v. 
International Union United Furniture Workers, 76 F. Supp. 493 (D. Md. 
1948); accord, United Electrical, Radio & Machine Workers v. Miller Metal 
Products, Inc., 215 F.2d 221 (4th Cir. 1954). 


16 Jd. at 37. 
17 Td. at 38. 
18 187 F.2d 980 (10th Cir. 1951). 


19192 F.2d 310 (3d Cir. 1951); accord, Pennsylvania Greyhound Lines v. 
Amalgamated Ass’n, 193 F.2d 327 (3d Cir. 1952). 


20 Id. at 313. 
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however, since the legislative history of the reenactment statute makes 
it clear that no attempt was made to change existing law.”* 

But in a later case, Tenney Engineering, Inc. v. United Electrical 
Workers Local 437,?* the Third Circuit Court of Appeals reached a 
novel decision, holding that the term “contracts of employment” in- 
cluded collective bargaining agreements and that Section 1 was a 
limitation upon all the sections of the USAA. The court nevertheless 
granted a motion for a stay under Section 3 on the ground that the 
exclusionary clause applied to “only those other classes of workers 
who are actually engaged in the movement of interstate or foreign 
commerce or in work so closely related thereto as to be in practical 
effect part of it. . . .”*% This approach may provide a legal basis 
under the USAA for the enforcement of arbitration clauses within 
a great number of collective bargaining agreements. 

A collective bargaining agreement, however, is not literally a “con- 
tract of employment” as Justice Jackson so clearly pointed out in a 
leading case discussing the interrelationship between individual and 
collective agreements : 


. Collective bargaining between employer and the repre- 
sentatives of a unit, usually a union, results in an accord as to 
terms which will govern hiring and work and pay in that unit. 
The result is not, however, a contract of employment except in 


rare cases; no one has a job by reason of it and no obligation to 
any individual ordinarily comes into existence from it alone. 
The negotiations between union and management result in what 
often has been called a trade agreement, rather than in a contract 
of employment... . 

After a collective trade agreement is made, the individuals 
who shall benefit by it are identified by individual hirings. . . .** 


The quoted statement of Justice Jackson, distinguishing between the 
broad sphere of collective bargaining agreements and the limits of 
employment contracts, has led several federal courts*® to hold that 
even if the exclusion clause of Section 1 is applicable to the entire 
USAA, collective labor agreements do not come within the meaning 
of “contracts of employment” as that phrase is used in Section 1. 


21 H.R. Rep. No. 255, 80th Cong., Ist Sess. 1 (1947) states: “This is one of 
a series of bills introduced by Mr. Robinson having as their ultimate purpose 
the enactment into positive law all titles of the United States Code. . . . No 
attempt is made in this bill to make amendments to existing law.” See 93 
Conc. Rec. 5029, 5043 (1947). 

22 207 F.2d 450 (3d Cir. 1953). 

23 Td. at 457. 

24 J. I, Case Co. v. NLRB, 321 U.S. 332, 334-335 (1944). 

25 Hoover Co. v. Teamsters Union, 217 F.2d 49 (6th Cir. 1954); Lewittes & 
Sons v. United Furniture Workers, 95 F. Supp. 851 (S.D.N.Y. 1951); United 
Office & Professional Workers v. Monumental Life Ins. Co., 88 F. Supp. 602 
(E.D. Pa. 1950). 
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In Lewittes & Sons v. United Furniture Workers of America® the 
court considered and followed the Gatliff decision and held that Sec- 
tion 1 was meant to apply to the entire act.2”7_ The court, however, 
then declared : 


The foregoing conclusion . . . is not dispositive of the motion 
for a stay of the pending action. The agreement in question is 
a collective labor agreement, and, as such, is not a “contract of 
employment.” . . . The exception in Section 1 was intended to 
avoid the specific performance of contracts for personal services 
in accordance with the traditional judicial reluctance to direct 
the enforcement of such contracts and it was not intended to 
apply to collective labor agreements. . . .** 


It is not without significance that in the Tenney case there was a 
divided court, two judges concurring with the majority, but on other 
grounds, and two judges dissenting. Chief Judge Biggs in writing 
the concurring opinion, stated that the court should overrule its 
decision in the Pennsylvania Greyhound Lines cases and declared that 
a collective bargaining agreement is not a contract of employment. 

The recent case in the Sixth Circuit of Hoover Co. v. Teamsters 
Union is of considerable significance.2® The court there clarified the 
Gatliff decision as holding merely that the exclusion clause of Section 
1 is applicable to the entire USAA, and not as holding that a collec- 
tive bargaining agreement is a “contract of employment” within the 
meaning of the exception. The court said that other courts had mis- 
construed the Gatliff holding as to this proposition, “which on its 
facts simply support the doctrine that an individual hiring for wages 
falls within the exception.” *° 

The court said: 


. The contract here involved is not an agreement for wages 
but the general bargaining contract between the unions and the 
employer. . . . The contract of employment specifically de- 
scribed in the United States Arbitration Act and excepted from 
the operation thereof is a contract for hiring of individuals, sea- 
men, railroad employees, or workers engaged in foreign or inter- 
state commerce. The collective bargaining agreement between 
the employer and the union defines the terms which will govern 


2695 F. Supp. 851 (S.D.N.Y. 1951). 

27 Additional district courts, in reliance upon the Gatliff and other circuit 
court decisions, have adopted the view that the exclusionary clause applies to 
the entire USAA: Commercial Packing Co. v. Butchers Union, 35 Las. Ret. 
Rep. (Labor-Management) 2142 (S.D. Calif. 1954); Ludlow Mfg. & Sales Co. 
v. Textile Workers Union, 108 F. Supp. 45 (D. Del. 1952); Boston & Maine 
Transp. Co. v. Amalgamated Ass’n, 106 F. Supp. 334 (D. Mass. 1952). 

2895 F. Supp. 851, 855-856 (S.D.N.Y. 1951). 

2° 217 F.2d 49 (6th Cir. 1954). 

80 Jd. at 52. 
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hiring, work, vacations, union shop and all conditions of em- 
ployment. It is a trade agreement rather than a contract of 
employment. . . .** 


The court concluded: 


The exception in Section 1 of the Arbitration Act we think was 
intended to avoid the specific performance of contracts for per- 
sonal services and not to apply to collective labor agreements. 

. . The hiring of the individual workmen who are employed 
in accordance with the collective trade agreement is the contract 
of employment. . . . We conclude that the exception embodied 
in Section 1 applies to contracts for hiring and not to collective 
bargaining agreements. . . .** 


In light of the Hoover decision clarifying the Gatliff decision, it 
remains to be seen whether the Third, Fourth, and Tenth Circuit 
Courts of Appeal, all relying in whole or in part on the Gatlff de- 
cision will reconsider the issue and hold that collective labor agree- 
ments do not come within the meaning of “contracts of employment” 
as that phrase is used in the exclusionary clause of Section 1 of 
the USAA. 


ENFORCEMENT OF ARBITRATION CLAUSES UNDER SECTION 301 oF 
THE LABOR MANAGEMENT RELATIONS ACT 


A distinct but parallel question is whether or not the federal 
courts are authorized to issue a stay order for the purpose of requir- 
ing specific performance of an arbitration clause of a collective bar- 
gaining agreement under Section 301 of the Labor Management 
Relations Act (LMRA) of 1947.%* That section ** reads as follows: 


SUITS BY AND AGAINST LABOR ORGANIZATIONS 
Sec. 301.(a) Suits for violation of contracts between an em- 
ployer and a labor organization representing employees in an 
industry affecting commerce as defined in this Act, or between 
any such organization, may be brought in any district court of 
the United States having jurisdiction of the parties, without re- 
s to the amount in controversy or without regard to the 
citizenship of the parties. 


The Constitutional Issue 


The jurisdiction of the lower federal courts is based on Article III, 
Section 2 of the United States Constitution. This article circum- 
scribes the scope of the jurisdiction which Congress may confer upon 
the lower federal courts to all cases arising under the Constitution 


31 bid. 

82 Jd. at 53. 

83 Hereinafter cited as the LMRA or the Taft-Hartley Act. 
3461 Srat. 156 (1947), 29 U.S.C. § 185 (1952). 
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and laws of the United States and controversies based on diversity 
of citizenship. 

Inasmuch as Section 301 (a) removes the diversity requirement in 
its grant of jurisdiction, the constitutionality of that section must be 
predicated upon the presence of a federal question.** 

The leading case defining the scope of the federal question clause 
in the Constitution is the early case of Osborn v. Bank of the United 
States.** Here Chief Justice Marshall upheld the constitutionality 
of the Congressional grant of special** federal jurisdiction in a clause 
in the incorporation statute of the Bank of the United States enabling 
it “to sue and be sued . . . in any circuit court of the United 
States.” ** In substance, this case holds that Congress has authority 
to invest the lower federal courts with jurisdiction in a case or 
controversy involving a substantive right created by a Federal statute. 
Chief Justice Marshall said: “. . . The executive department may 
constitutionally execute every law which the legislature may consti- 
tutionally make, and the judicial department may receive from the 
legislature the power of construing every such law. . . .”** He 
continued: “This clause enables the judicial department to receive 
jurisdiction to the full extent of the constitution, laws, and treaties 
of the United States, when any question respecting them shall assume 
such a form that the judicial power is capable of acting on it... .” *° 

It has been said that an essential ingredient of the plaintiff’s cause 
of action must be a right created by the Constitution or the laws of 
the United States. Thus it appears the constitutionality of a 
jurisdictional grant is dependent upon the existence of a substantive 
right founded on federal law. 


35 See, Mishkin, The Federal “Question” in the District Courts, 53 Cor. L. 
Rev. 157 i ; Forrester, The Nature of a “Federal Question,” 16 TULANE 
L. Rev. 362 (1942). 

369 Wheat. 738 (U.S. 1824). 


37 Federal question grants of jurisdiction are of two types: the general 
clause in 28 U.S.C. §1331 (1952), and the numerous special grants in 28 
U.S.C. §§ 1333-1359 (1952). 

38 3 Star. 269 (1816). 

399 Wheat. 738, 818 (U.S. 1824). 


40 Jd. at 819. In reply to the contention that no federal question had been put 
in’ issue, Justice Marshall said: “The right of the plaintiff to sue, cannot 
depend on the defense which the defendant may choose to set up. . . . [T]he 
validity of the contract depends on a law of the United States. . The case 
yr frome under the law; the act of Congress is its foundation.” Id. 
at 

41In Gully vy. First National Bank in Meridian, 299 U.S. 109, 112 (1936), 
Mr. Justice Cardozo said that a “. . . right or immunity created by the Con- 
stitution or laws of the United States must be an element, and an essential one, 
of the plaintiff’s cause of action. . . . The right or immunity must be such that 
it will be supported if the Constitution or laws of the United owe are given 
one construction or effect, and defeated if they receive another. . . 
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The lack of a clear federal substantive right to enforce breaches 
of collective labor agreements has aroused doubts concerning the 
constitutionality of Section 301 (a).‘* The section is written in 
terms which appear to be exclusively jurisdictional, that is, it does 
no more than specify a forum for a designated category of litigation. 
It does not expressly state whether federal or state law shall be 
applied. 

At common law a labor organization could not sue or be sued as 
a separate entity since it was an unincorporated association. From 
the legislative history of Section 301 (a) it is clear that Congress 
was aware that by virtue of some state substantive law, breaches 
of labor agreements were already actionable, but that as a practical 
matter the procedural processes were too difficult to afford an ade- 
quate remedy.** The evident primary purpose of Section 301 (a) 
is to remove this procedural defect by treating labor organizations as 
entities. The legislative history, however, is not clear as to whether 
federal or state rights are to be applied; it could indicate Congres- 
sional intent for either alternative. 

Senator Taft, one of the authors of the legislation, said: 


.[T]itle III of the bill . . . makes unions suable in the 
Federal courts for violation of contract. As a matter of law 
unions, of course, are liable in theory on their contracts today, 
but as a practical matter it is difficult to sue them. They are not 
incorporated; they have many members; in some States all the 
members must be served; it is difficult to know who is to be 
served. But the pending bill provides they can be sued as if 
they were corporations. . . .* 


Senator Taft further asserted that the purpose of the legislation 
“. . . is to give the employer and the employee the right to go 
to the Federal courts to bring a suit to enforce the terms of a collec- 
tive-bargaining agreement. . . .” *® 

It is clear that the supporters of the legislation intended that the 
federal courts should have jurisdiction of actions based on the 
collective agreements, but their statements do not reveal whether 
they considered the substantive right involved to be of federal or 
state origin. 


42 See, Olverson, Collective Bargaining and the Taft-Hartley Labor Act, 
33 Va. L. Rev. 549 (1947); Forrester, The Jurisdiction of Federal Courts 
in Labor Disputes, 13 Law anp Contemp. Pros. 114 (1948); Wallace, The 
Contract Cause of Action Under the Taft-Hartley Act, 16 Brooktyn L. REv. 
1 (1949). 

43 H.R. Rep. No. 245, Part 1, 80th Cong., it Sess. 46 (1947); Sen. 

No. 105, Part 1, 80th Cong., 1st Sess. 15-17 (1947). 

4493 Conc. Rec. 3839 (1947) ; see remarks of Senator Ball in 93 Cone. Rec. 
5014 (1947). 

4593 Conc. Rec. 4141 (1947). 
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Opponents of the LMRA contended that collective bargaining 
agreements were enforceable under state law and Section 301 (a) 
related only to a jurisdictional or procedural matter and did not 
create any new rights. Senator Murray said: 

Every district court would still be required to look to State sub- 
stantive law to determine the question of violation. This section 
does not, therefore, create a new cause of action, but merely 
makes the existing remedy available to more persons by remov- 
ing the requirements of amount in controversy and of diversity 
of citizenship where interstate commerce is affected.*® 

The report of the majority of the Senate Committee, in recom- 
mending the enactment of the proposed section, appears to have rec- 
ognized the distinction between the substantive right problem and the 
jurisdictional problem*’ and intimated that Section 301 (a) was in- 
tended to create substantive rights. The report said: 


There are no Federal laws giving either an employer or even 
the Government itself any right of action against a union for any 
breach of contract. Thus there is no “substantive right” to en- 
force, in order to make the union suable as such in Federal 
courts.*® 


On the other hand, the opponents of the section in the minority 
reports of the House and Senate Committees, as a premise for the 
argument that Section 301 (a) was unnecessary and of doubtful con- 
stitutionality, claimed that the state substantive law would be appli- 
cable under the proposed statute.** 

In support of the contention that Section 301 (a) is merely pro- 
cedural it may be argued that if that section created a federal substan- 
tive right, then the clause “without respect to the amount in contro- 
versy and without regard to the citizenship of the parties” is super- 
fluous as suits arising under federal law which create a substantive 
right may be brought in the federal courts without respect to these 
requirements. In support of the contention that Section 301 (a) does 
create a federal substantive right the contention may be made that 
since Section 303°° of the LMRA confers jurisdiction expressly on 
state as well as federal courts, and since Section 301 makes no 
mention of state courts, Congress intended that cases arising under 
this section should be tried in federal courts as federal causes of 
action. 


Be an ise Rec. 4033 (1947); see remarks of Senator Thomas in 93 Conc. 
= =. «3 0. 105, Part 1, 80th Cong., Ist Sess. 15-17 (1947). 
at 
49 Sen. Min. Rep. No. 105, Part 2, 80th Ce Ist Sess. 14 (1947); H.R. 
Min. Rep. No. 245, 80th Cong., Ist Sess. 109 (1947). 
5061 Srar. 158 (1947), 29 U.S.C. § 187 (1952). 
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The United States Supreme Court has not considered this issue, 
but the lower federal courts have almost uniformly concluded that 
Section 301 (a) created a federal substantive right.** In Colonial 
Hardwood Flooring Co. v. International Union United Furniture 
Workers of America® in answer to a question of jurisdiction the 
court said: 


. . . The Labor Management Act creates important substantive 
rights between employers and employees engaged in interstate 
commerce, and section 301 expressly authorizes suits of this 
character in district courts of the United States. It is clearly, 
therefore, a suit arising under a law of the United States.** 


In Shirley-Herman Co. v. International Hod Carriers Building 
Union™ in answer to the objection that state law did not give rise to 
a cause of action, it was said: 


This contention is meaningful only on the view that § 301 of 
the Labor Management Relations Act . . . merely conferred 
jurisdiction upon the Federal courts to entertain the action and 
the substantive principles of law to be applied must be those of 
New York. But § 301 goes further than defendant conceives ; 
it created a remedy where none existed before and provided a 
forum in which to enforce it. . . .*° 


Some federal courts in deciding cases under Section 301 (a) have 


applied state substantive law®* without express consideration of the 


51 United Electrical Workers v. Oliver Corp., 205 F.2d 376 (8th Cir. 1953) ; 
Textile Workers Union v. Arista Mills Co., 193 F.2d 529 (4th Cir. 1951); 
Shirley-Herman Co. vy. International Hod Carriers Building Union, 182 F.2d 
806 (2d Cir. 1950); International Longshoremen’s Union y. Libby, McNeill 
& Libby, 114 F. Supp. 249 (D. Hawaii), rehearing denied, 115 F. Supp. 123 
(1953); Waialua Agr. Co. v. United Sugar Workers, 114 F. Supp. 243 
(D. Hawaii 1953); Ludlow Mfg. & Sales Co. v. Textile Workers Union, 108 
F. Supp. 45 (D. Del. 1952); Boston & Maine Transp. Co. v. Amalgamated 
Ass’n, 106 F. Supp. 334 (D. Mass. 1952); Pepper & Potter Inc. v. Local 977, 
UAW, 103 F. Supp. 684 (S.D.N.Y. 1952); Textile Workers Union v. Aleo 
Mfg. Co., 94 F. Supp. 626 (M.D.N.C. 1950); Schatte v. International Alliance, 
84 F.Supp. 669 (S.D. Calif. 1949), aff’d, 182 F.2d 158 (9th Cir. 1950); Wilson 
& Co. v. United Packinghouse Workers, 83 F. Supp. 162 (S.D.N.Y. 1949); 
Colonial Hardwood Flooring Co. v. International Union United Furn. Workers, 
76 F. Supp. 493 (D. Md.), aff’d, 168 F.2d 33 (4th Cir. 1948). 

Two cases have held that Section 301 (a) has pre-empted the field for 
breaches of collective bargaining agreements: International Union of Operating 
Engineers vy. Dahlem Const. Co., 193 F.2d 470 (6th Cir. 1951); Fay v. Amer- 
ican Cystoscope Makers, 98 F. Supp. 278 (S.D.N.Y. 1951). 

52 76 F. Supp. 493 (D. Md. 1948). 

53 Id. at 496. 

54182 F.2d 806 (2d Cir. 1950). 

55 Jd. at 808. . 

56 Paterson Parchment Paper Co. v. International Brotherhood of Paper 
Makers, 191 F.2d 252 (3d Cir. 1951); Mercury Oil Refining Co. v. Oil Work- 
ers Int’l Union, 187 F.2d 980 (10th Cir. 1951); Insurance Agents’ Int’l Union 
v. Prudential Ins. Co., 122 F. Supp. 869 (E.D. Pa. 1954); Boeing Airplane Co. 
v. Aeronautical Industrial Dist. Lodge, 91 F. Supp. 596 (W.D. Wash. 1950), 
aff'd, 188 F.2d 356 (1951), cert. denied, 342 U.S. 821 (1951). 
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constitutional problem raised by their implied recognition that a 
federal substantive right was not being enforced. 

It has been suggested that there is another answer and that Sec- 
tion 301 can be constitutionally sustained even if it be construed as 
merely conferring upon the federal courts jurisdiction to decide con- 
troversies based on the law of the states as to breaches of collective 
bargaining agreements.*’ 

However, there are compelling disadvantages to having the federal 
courts bound to apply local law. Not all the states have a body of 
law interpreting the legal relationships arising from collective bar- 
gaining agreements. Thus, the state substantive right, if any, would 
have to be determined by the federal courts. Furthermore, each 
Circuit Court of Appeals might develop a common law for the states 
within its circuit, but such law would not necessarily be uniform 
among the several circuits. 

Even in those states where collective bargaining agreements give 
rise to a cause of action, such action will differ materially from state 
to state because of varying legislative determinations of policy and 
of different judicial interpretations. Industry-wide collective bar- 
gaining agreements know no state boundaries. But if local law is 
controlling, varying interpretations of the same agreement might 
give rise to materially different rights from one state to another 
growing out of the same or similar alleged breaches. 

The advantages of freeing the national labor policy from the im- 
pediments of inconsistent state decisions seems overwhelming. In 
Textile Workers Union v. American Thread Co.,** Judge Wyzanski 
rejected this procedural interpretation of Section 301 and said: 


. But this construction also has its disadvantages because 
it might mean that in some states the federal national labor 
policy would be placed at the mercy of inadequate, obsolete, or 
otherwise undesirable local laws. . In short, Congress, had 
it considered the matter, . . . would not expect the national 
judiciary to apply a checker-board set of remedies adapted to 
the laws of the several states... .*° 


It thus appears that unless it is to be concluded that Congress in- 
tended legislation of questionable constitutionality, then Section 301 
(a) granting federal jurisdiction must create a federal substantive 
right. In following the view of the lower federal courts that Section 


5? Textile Workers Union v. American Thread Co., 113 F. Supp. 137 (D. 
Mass. 1953); Mishkin, The Federal “Question” in the "District Courts, 53 Con. 
L. Rev. 157, 184 (1953) ; ; Cox, Grievance Arbitration in the Federal Courts, 
67 Harv. L. Rev. 591, 601 (1 954). 

58113 F. Supp. 137 (D. Mass. 1953). 

59 Td. at 140-141. 
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301 (a) creates a federal substantive right, questions of constitutional 
validity are avoided. This is in accord with the cardinal principle 
of construction that courts should adopt that interpretation of a 
statute which will sustain its constitutionality. 

Section 301 (a) would be meaningless on any other hypothesis and 
would attribute to Congress the anomalous action of providing both 
a remedy for the breach of collective bargaining agreements and a 
forum in which to enforce it, but without creating the right to enforce 
it. 

Equitable Remedies 


The courts are divided over the question of whether equitable 
remedies are available under Section 301. Some of the federal 
courts have ruled that Section 301 conferred jurisdiction for the 
sole purpose of actions for damages.® Other courts have held that 
declaratory judgments,* injunctions® and specific performance® are 
within the power of the federal courts under this section. 

From the legislative history of the LMRA it cannot unequivocally 
be discerned what Congress intended. Language in the floor debate 
on Section 301 referring to the right of action for damages has been 
selected as indicating legislative intent to exclude equitable remedies. 


60 Associated Tel. Co. v. Communications Workers, 114 F. Supp. 334 (S.D. 
Calif. 1953); International Longshoremen’s Union v. Libby, McNeill & Libby, 
114 F. Supp. 249 (D. Hawaii), rehearing denied, 115 F. Supp. 123 (1953); 
Castle & Cook Terminals v. Local 137, 110 F. Supp. 247 (D. Hawaii 1953) ; 
Duris v. Phelps Dodge Copper Prod. Corp., 87 F. Supp. 229 (D.N.J. 1949); 
Alcoa S.S. Co. v. McMahon, 81 F. Supp. 541 (S.D.N.Y. 1948), aff'd, 173 F.2d 
567 (2d Cir. 1949), cert. denied, 338 U.S. 821 (1949); United Packing House 
Workers v. Wilson & Co., 80 F. Supp. 563 (N.D. Ill. 1948). 

1 Studio Carpenters Local Union v. Loew’s Inc., 182 F.2d 168 (9th Cir. 
1950), cert. demed, 340 U.S. 828 (1950); American Fed. of Labor v. Western 
Union Tel. Co., 179 F.2d 535 (6th Cir. 1950); Upholsterers Int’l Union v. 
Leathercraft Furn. Co., 82 F. Supp. 570 (E.D. Pa. 1949). 

62 Milk & Ice Cream Drivers & Dairy Employees Union v. Gillespie Milk 
Products Corp., 203 F.2d 650 (6th Cir. 1953); United Protective Workers v. 
Ford Motor Co., 194 F.2d 997 (7th Cir. 1952); Textile Workers Union v. 
Aleo, 94 F. Supp. 626 (M.D.N.C. 1950) ; Metal Polishers v. Rubin, 85 F. Supp. 
363 (E.D. Pa. 1949); Mountain States Div. No. 17 v. Mountain States T.&T. 
Co., 81 F. Supp. 397 (D. Colo. 1948). 

63 Textile Workers Union v. American Thread Co., 113 F. Supp. 137 (D. 
Mass. 1953); Local 207, United Electrical, Radio & Machine Workers v. 
Landers, Frary & Clark, 119 F. Supp. 877 (D. Conn. 1954); Insurance Agents’ 
Int’l Union v. Prudential Ins. Co., 122 F. Supp. 869 (E.D. Conn. 1954); 
Evening Star Newspaper Co. v. Columbia Typographical Union, 124 F. Supp. 
322 (D.D.C. 1954); Local 379, UAW v. Jacobs Mfg. Co., 120 F. Supp. 228 
(D. Conn. 1953). 

To enjoin a breach of a collective bargaining agreement is for practical 
purposes to compel specific performance of the agreement. See Note, 156 A.L.R. 
652, 657-658 (1945). 

64 United Packing House Workers v. Wilson & Co., 80 F. Supp. 563, 568 
(N.D. Ill. 1948), referring to Senator Taft’s statement at 93 Conc. REc. 
6443 (1947). 
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A close reading of the Congressional debate, however, reveals some 
basis for a contrary Congressional intent : 


Mr. Barden. Mr. Chairman, I take this time for the purpose of 
asking the Chairman a question, and in asking the question I 
want it understood that it is intended to make a part of the 
record that may hereafter be referred to as history of the leg- 
islation. 

It is my understanding that . . . the section dealing with 
equal responsibility under collective bargaining contracts in strike 
actions and proceedings in district courts contemplates not only 
the ordinary lawsuits for damages but also such other remedial 
proceedings, both legal and equitable, as might be appropriate in 
the circumstances; in other words, proceedings could, for ex- 
ample, be brought by the employers, the labor organizations, or 
interested individual employees under the Declaratory Judgment 
Act in order to secure declarations from the Court of legal 
rights under the contract. 

Mr. Hartley. The interpretation the gentleman has just 
given of that section is absolutely correct.*° (Emphasis added.) 


It is interesting to note that Mr. Barden was one of the House 
Managers bringing forth the Conference Report® on the Taft-Hartley 
bill and that the Senate, adopted, in general, the provisions of the 
House bill.** 

It may be argued that had Congress intended to restrict the reme- 


dies available under Section 301 (a) to recovery of damages alone it 
could have written “suits for damages” and not merely “suits.” The 
unqualified use of the word “suits” apparently authorizes suits for 
equitable remedies.** The clear wording of Section 303 (b),°* leaves 
little doubt that only damages are available under that section, and 
lends further support that Congress did not desire to exclude the 
use of equitable remedies under Section 301. If collective labor 
agreements are to be enforced in accordance with the intent of the 
Taft-Hartley Congress, equitable remedies appear to be a practical 
necessity. Damages do little to recompense a party for the breach 
of a collective bargaining agreement. An employer is far more 
interested in ending a strike and resuming normal business operations 
than in recovering a sum of money.”® Thus a remedy at law, with 
an action for damages, is inadequate.” 

6593 Conc. Rec. 3656-3657 (1947). 

6¢ H.R. Conr. Rep. No. 510, 80th Cong., Ist Sess. 69 (1947). 

*t Id. at 65; 93 Conc. Rec. 6535 (1947). 

68 Milk & Ice Cream Drivers & Dairy octagon Union v. Gillespie Milk 

Products ee ., 203 F.2d 650 (6th . 1953); W. L. Mead, Inc. v. Teamsters 
Union, 125 F. Su op. SS (D. Mass. 


1954). 
6961 Srar. 158 ( 947), 29 U.S.C. § 187 (b) (1952). 
70 See Note, Fe a and State Jurisdiction Over Labor Relations, 53 Con. L. 


Rev. 258, 268 (1953). 
71In Mountain States Div. Communications Workers v. Mountain States 
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A formidable impediment to the specific enforcement of collective 
bargaining agreements under Section 301 is raised by the Norris- 
LaGuardia Act,”* restricting the issuance of injunctions by federal 
courts in all cases involving or growing out of a labor dispute. 

It appears beyond doubt that the Taft-Hartley Congress believed 
the Norris-LaGuardia Act severely restricted injunctive relief for 
the breach of collective labor agreements and that suits under Section 
301 for violation of those agreements were subject to the limitations 
imposed by that Act. 

The majority report of the Senate Committee indicates that they 
believed that “. . . the Norris-LaGuardia Act has insulated labor 
unions, in the field of injunctions, against liability for breach of con- 
tract. . . .”"' The House bill expressly exempted breaches of 
collective labor agreements from the Norris-LaGuardia Act.™* In 
speaking of this provision the majority opinion of the House Com- 
mitte said “. . . [I]t also makes the Norris-LaGuardia Act inap- 
plicable in suits and proceedings involving violations of contracts 
which labor organizations voluntarily and with their eyes open enter 
into... .” ™ The omission of this provision from the enacted Sec- 
tion 301 appears to make it clear that Congress intended to leave the 
Norris-LaGuardia Act applicable in this area. 

Thus, though Congress believed that the Norris-LaGuardia Act 
would curtail suits in equity brought under Section 301 (a), Con- 
gressional intent cannot be said to have gone further than a desire 
not to change the restrictions of the Norris-LaGuardia Act, whatever 
those may have been. If the Norris-LaGuardia Act encompasses 
the breach of collective bargaining agreements, specific enforceability 
of these agreements is severly limited or excluded. 

Whether collective labor agreements are to be included is con- 
tingent upon the definition of “labor dispute,” the basic term used 
throughout this Act. “Labor dispute” is defined in the Norris-La- 
Guardia Act as a “. . . controversy concerning terms or conditions 
of employment, or concerning the association or representation of 
persons in negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment. . . .” 7° If the elements 


T.&T. Co., 81 F. Supp. 397, 401 (D. Colo. 1948), the court said: “It is quite 
clear the plaintiff has no adequate remedy at law. Damages cannot be ade- 
quately measured for violation of the provisions of the contract, such as griev- 
ance procedure, arbitration, pensions, disability benefits, termination allowances, 
etc. To sum up: The contract confers rights and benefits on both parties that 
cannot clearly be ascertained or measured in damages. . . .” 

72 47 Strat. 70 (1932), 29 U.S.C. § 101 et seq: (1952). 

73 Sen. Rep. No. 105, Part 1, 80th Cong., Ist Sess. 17 (1947). 

7 H.R. 3020, 80th Cong., Ist Sess. § 302 (e) (1947). 

7 H.R. Rep. No. 245, 80th Cong., Ist Sess. 46 (1947). 

7647 Stat. 73 (1932), 29 U.S.C. §113 (c) (1952). 


4 
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of a “labor dispute” are not present the courts retain their inherent 
equity jurisdiction.” 

The lower federal courts are divided on the question of whether 
the Norris-LaGuardia Act is a bar to injunctions in suits brought 
under Section 301 for the breach of collective bargaining agreements.”* 
In the majority of cases where the union as plaintiff has sought spe- 
cific relief from the employer under Section 301, the Norris-LaGuar- 
dia Act has been held not to be a bar."* The Supreme Court has not 
ruled on this question. 

The interpretation of “labor dispute” to include violations of collec- 
tive bargaining agreements is supported by statements of the Supreme 
Court in United States v. United Mine Workers.° There, the Gov- 
ernment, then operating the mines, had obtained an injunction against 
breach of a no-strike agreement. A majority of the court upheld 
the validity of the injunction but indicated that if the employer had 
been a private party the Norris-LaGuardia Act would have operated 
to bar the injunction. The Court said: “. . . It would probably 
be conceded that the characteristics of the present case would be 
such as to bring it within that class if the basic dispute had remained 
one between defendants and a private employer, and the latter had 
been the plaintiff below. . . .”** Mr. Justice Frankfurter declared: 
‘ . The controversy arising under the Lewis-Krug contract con- 
cerned ‘terms or conditions of employment’ and was therefor a ‘labor 
dispute,’ whatever further radiations the dispute may have had. . . .” ** 
These statements are not, however, conclusive of the Supreme Court 
position inasmuch as they were not necessary to the decision of the 
case. 

There are serious objections to the applicability of the Norris- 
LaGuardia Act to collective bargaining agreements. The Norris- 
LaGuardia Act of 1932 sought to protect unions from the abuse of 
“government by injunction” by abolishing the power of the federal 
courts to grant injunctive relief in all cases involving or growing out 
of a “labor dispute.” The philosophy of that statute was that labor 
and management should be free to negotiate agreements backed by 


— States v. United Mine Workers, 70 F. Supp. 42, 44-45 (D.D.C. 


18 For cases holding the Norris-LaGuardia Act is a bar to injunctions, see 
note 60 supra. Contra: see note 62 and 63 supra. 
79 See notes 62 and 63 supra. Contra: International Longshoremen’s Union 
v. Libby, McNeill & Libby, 114 F. Supp. 249 (D. , armmaagi rehearing denied, 
lis F. 20D = (1953); Duris v. Phelps Dodge Copper Prod. Corp., 87 F 
—~ = J. 1949) ; mn Packing House Workers v. Wilson & = bs 
80 F. Sup 0 963" on. D. Ill. 1948 


20 330 U U. s. 258 (1947). 
81 Jd. at 270-271. 
82 Jd. at 312-313. 
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self-help and economic weapons and that the courts served no useful 
purpose by intervening in these disputes. 

In 1932, “labor disputes” were thought of as battles of industrial 
warfare without agreed rules. Although the definition of “labor 
dispute” in the Norris-LaGuardia Act is extremely broad it is not 
clear that it was intended to include controversies concerning the 
meaning and application of a collective labor agreement or the viola- 
tion of such agreement. It is possible to construe the words “labor 
dispute” to mean controversies in which the parties have not framed 
methods to achieve a settlement concerning terms or conditions of 
employment, as distinguished from a controversy regarding the appli- 
cation and meaning of a collective agreement in which the terms of 
employment had previously been voluntarily established and set out 
by the parties. 

It also must be borne in mind that the Norris-LaGuardia Act 
was adopted three years prior to the National Labor Relations Act 
and therefore before collective bargaining procedures had become 
widely and firmly established. It hardly seems likely that it was the 
intent of the Norris-LaGuardia Congress to limit the equity pewers 
of the courts regarding collective bargaining procedures which were 
non-existent at the time the Act was passed. 

Prior to 1932, collective labor agreements, then in their infancy, 
were specifically enforceable in the federal courts.** Nevertheless, 
there is nothing in the Norris-LaGuardia Act nor in its legislative 
history to indicate a Congressional concern or attempt to deal with 
the enforcement or prevention of breaches of collective labor agree- 
ments or to indicate whether the act was intended to restrict specific 
remedies for breach of these agreements. This clearly suggests that 
enforcement of collective agreements was not then a pressing prob- 
lem calling for remedial legislation, and that the Norris-LaGuardia 
Act was designed to solve only existing problems. As Senator 
Norris stated: 

The proposed bill is designed primarily as a practical means of 
remedying existing evils, and limitations are imposed upon the 
courts in that class of cases wherein these evils have grown up 
and become intolerable. . . .** 


Thus, it appears that the Norris-LaGuardia Act should not be appli- 
cable to suits for breaches of collective bargaining agreements.* 


88 Alcoa S. S. v. McMahon, 173 F.2d 567, 568 (2d Cir. 1949) : [T]he 
only question is as to the employer’s remedies for this breach of contract . 
that they could have procured an injunction in some form before the Norris- 
Guardia Act we will assume. . . 
84 Sen. Rep. No. 163, 72d Cong., Ist -_ 25 (1932). 
85 See Note, 156 ALR. 652, 681 (1945). 
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If the restrictive provisions of the Norris-LaGuardia Act are 
not to apply to a category of labor-management relations, it appears 
that breaches of arbitration clauses of collective bargaining agreements 
should be included therein. Section 8 of the Norris-LaGuardia Act 
explicitly indorses voluntary arbitration in lieu of court adjudication. 
That section states that an injunction should not issue until the 
ae “. . . make every reasonable effort to settle such disputes 

. by . . . voluntary arbitration.” ** 

Under authority of Section 301, an increasing number of federal 
courts have specifically enforced arbitration clauses of collective bar- 
gaining agreements independently of the USAA.** 

In a precedent-making decision Judge Wyzanski in Textile Work- 
ers Union v. American Thread Co.** refused to consider the applica- 
bility of the USAA and asserted that the traditional rule not to 
enforce executory arbitration agreements should be abandoned in view 
of the intent of the Congress which enacted LMRA for the maximum 
enforcement of arbitration agreements. The Senate bill contained 
the provision which would have made it an unfair labor practice “to 
violate . . . an agreement to submit a labor dispute to arbitration.” *° 
The majority of the Senate Committee believed this to be “. . . not 
sufficient. . . . We feel that the aggrieved party should also have a 
right of action in the Federal courts. . . .” ®° The conference agree- 
ment omitted the provision in favor of court enforcement. The Con- 
ference Report said: “. . . Once parties have made a collective bar- 
gaining contract the enforcement of that contract should be left to 
the usual processes of the law and not to the National Labor Rela- 
tions Board.” * This suggests that Congress was aware of the im- 
portance of voluntary arbitration agreements in maintaining indus- 
trial peace. 

CoNCLUSION 


The social and economic institution of collective bargaining lies 
at the heart of our labor policy. Public policy has sanctioned and 
encouraged this type of agreement.*? The formal collective bar- 
gaining agreement represents a settlement in outline of the basic 


86 47 Stat. 72 (1932), 29 U.S.C. §108 (1952). 

87 See note 63 supra. 

88 113 F. Supp. 137 (D. Mass. 1953). 

89 S. 1126, 80th Cong., Ist Sess. §§ 8 (a) (6), 8 (b) 1» fee). 

90 SEN. Rep. No. 105, Part 1, 80th Cong., Ist Sess. 15 (1947). 

*1 H. R. Conr. Rep. No. 510, 80th Cong., 1st Sess. 42 (1947). 

®2 The concluding paragrap h of the findings and policies of the LMRA, 61 
Stat. 136 (1947), 29 USC §151 (1952) states: “It is declared to be the 
policy of the United States to eliminate the causes of certain substantial ob- 
structions to the free flow of commerce and to mitigate and eliminate these ob- 
structions when they have = by encouraging the practice and procedure 
of collective bargaining. . . 
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elements of the permanent day-to-day relationship. In drafting a 
collective labor agreement it is impossible to provide for all possible 
contingencies or deal with the myriad details of actual application. 
Often situations develop which were not foreseen and for which the 
agreement has made no provision, or if foreseen, the terms relating 
thereto are ambiguous. 

Because of the wide range of potential misunderstanding, the great 
majority of collective bargaining agreements contain some form of 
administrative and interpretative machinery through which the terms 
of the agreement acquire meaning and content. The administration 
and enforcement phase of collective agreements is essentially the 
grievance procedure. A report of the United States Bureau of Labor 
Statistics states that the purpose of the grievance machinery is “to 
interpret and apply the agreement clause and give realistic and prac- 
tical significance to many of its provisions.” % 

The grievance procedures are essential devices for maintaining in- 
dustrial peace. Arbitration is the capstone of the grievance proce- 
dure and is an integral part of the collective bargaining agreement. 
The overwhelming acceptance by management and labor of griev- 
ance arbitration is indicated by the fact that, of the contracts in effect 
in 1952 which were studied by the United States Bureau of Labor 
Statistics, 89 per cent contained provisions relating to the arbitration 
of grievances.** 

Thus, it cannot be questioned that voluntary labor arbitration is 
of utmost importance in maintaining industrial harmony without re- 
sort to economic force. The enforcement of collective bargaining 
agreements under Section 301 includes the arbitration clauses of 
these agreements. However, specific performance of a collective labor 
agreement should be ordered only if the plaintiff has exhausted his 
extra-judicial remedies.** Where the dispute is referable to arbitra- 
tion the courts should not entertain the suits in derogation of the 
private adjudicative system. Premature acceptance of suits by the 
federal courts was condemned by both labor and management at the 
hearings on Section 301.” 


93 Collective Bargaining Provisions, Grievance and Arbitration Provisions, 
Bu.tetin No. 908-16, 1 (1950). 

94 Arbitration Provisions in Collective Agreements, (1952), 76 Montutiy La- 
Bor Rev. 261 (1953). 

95 See B.N.A., Enforceability of Union fesenes, COLLECTIVE BARGAINING 
NEGOTIATIONS AND CONTRACTS {C.B.N. 4: 304. 

6 During Hearings before the Senate C. Pree on Labor and Public Wel- 
fare on S. 55 and S. J. Res. 22, 80th Cong., Ist Sess. 1534 (1947), the executive 
vice president of the Textile Workers’ Union of America asked: “. . . Does 
the arbitration clause apply so as to » a stay of proceedings pending arbi- 
tration? . . .” Senator Taft declared: “You have to exhaust your rights under 
the grievance procedure. . . . It is only if you fail to abide after arbitration that 
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The specific enforcement of arbitration clauses in collective bargain- 
ing agreements being the present day public policy, the USAA 
should be interpreted in such a manner as to effectuate that policy. 
The reports of the USAA Congressional committees are silent as to 
the reason for the Section 1 exclusionary clause. Testimony at the 
hearings discloses that the clause was introduced to meet the objec- 
tions of the Seafarers International Union.** Whatever may have 
been the controlling reason for the inclusion of the exclusionary 
clause, it appears that “. . . the legislative history is of a kind that 
possesses little weight and should not be considered. . . .” ** The 
“contract of employment” exclusion in Section 1 of the USAA should 
be construed so as not to include collective bargaining agreements. 

Louis ROSENMAN. 


you have a breach of contract.” Jd. at 1547. Counsel for the National Associa- 
tion of Manufacturers stated: “. . .If suits were permitted prior to final set- 
tlement as required under the grievance procedure, it is possible that method 
of adjudication might be bypassed. In our judgment contract settlement pro- 
cedures should be exhausted prior to suit.’ Id. at 1818. [Emphasis added.] 

87 United Electrical Workers v. Miller Metal Products, 215 F.2d 221, 224 
(4th Cir. 1954). 

98 Tenney Engineering, Inc. vy. United Electrical Workers Local 437, 207 
F.2d 450, 455 (3d Cir. 1953). 





RECENT CASES 


ADMIRALTY—ACTION UNDER STATE WRONGFUL DEATH STATUTE 
—APPLICATION OF STATE LAW—EFFECT OF CONTRIBUTORY NEGLI- 
GENCE.—Libellant sued in admiralty for the death of her husband 
which occurred on respondent’s ferry in navigable waters of Lou- 
isiana. The action was brought under that state’s wrongful death 
statute, LSA—C.C. art. 2315 (1952). Respondent defended on the 
basis of the husband’s contributory negligence. Libellant contended 
that the general maritime law, rather than state law, should be ap- 
plied since under the maritime law doctrine of comparative negligence 
her recovery would not be barred. Held, for respondent; contrib- 
utory negligence is a bar to recovery since the right to recover under 
a state wrongful death statute for a maritime tort is governed by 
the law of the state rather than the general maritime law. Byrd v. 
Napoleon Avenue Ferry Co., 125 F. Supp. 573 (E.D. La. 1954). 

In the absence of a statute no action for wrongful death can be 
maintained either at law, Insurance Co. v. Brame, 95 U.S. 754 
(1877), or in admiralty, The Harrisburg, 119 U.S. 199 (1886). A 
state may create such a right of action for wrongful death by statute, 
Sherlock v. Alling, 93 U.S. 99 (1876), and a federal court of ad- 
miralty will enforce it, The City of Norwalk, 55 Fed. 98 (S.D.N.Y. 
1893). When a state wrongful death statute is applied in federal 
court, it must be taken with all the limitations of the statute. West- 
ern Fuel Co. v. Garcia, 257 U.S. 233 (1921). Such statutes are 
enforceable to the same extent in federal court as they would be in 
a state court, Monongahela River Coal Co. v. Schinnerer, 196 Fed. 
375 (6th Cir. 1912), but the federal courts are not bound by the pro- 
cedural niceties of the state law since they are not an integral part of 
the right created by the state, Levinson v. Deupree, 345 U.S. 648 
(1953). The effect of contributory negligence as a defense, however, 
is a question of substantive law. Central Vermont Ry. v. White, 238 
U.S. 507 (1915). 

Contributory negligence will bar a recovery under a state wrong- 
ful death statute where it is a defense under the law of the state, 
O’Brien v. Luckenbach S.S. Co., 293 Fed. 170 (2d Cir. 1923) and 
The A. W. Thompson, 39 Fed. 115 (S.D.N.Y. 1889); this is true 
even if the statute is silent on the subject, Quinette v. Bisso, 136 
Fed. 825 (5th Cir. 1905). To the contrary is The Devona, 1 F.2d 
482 (D. Maine 1924), where, in an action under the Maine wrong- 
ful death statute, Me. Rev. Stat. c. 165, §9 (1954), the court held 
that the contributory negligence of the deceased was not a bar to re- 
covery since there was no express provision in the statute to that 
effect. This holding was based on the court’s belief that the rights 
of the plaintiff in the case were distinctly maritime and recognized by 
the law of the sea and that therefore such rights should be governed 
by the general maritime law. 

The Louisiana wrongful death statute does not contain an express 
provision making contributory negligence a defense. LSA—C.C. 
art. 2315 (1952). But under the general law of Louisiana contrib- 

[ 01] 
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utory negligence is a complete bar to recovery. Vitale v. Checker 
Cab Co., 166 La. 527, 117 So. 579 (1928). This rule also applies 
to actions for wrongful death in admiralty. Quinette v. Bisso, supra. 

Under the authority of this last case and similar holdings in many 
other circuits, the law was apparently settled to the effect that in 
actions in admiralty under a state wrongful death statute, contribu- 
tory negligence, if a defense under the law of the state, would apply 
in admiralty and bar the action. 1 BENEDICT, ADMIRALTY 392 (6th 
ed., Knauth, 1940); Magruder and Grout, Wrongful Death Within 
the Admiralty Jurisdiction, 35 Yate L.J. 395 (1926). But the prob- 
lem has arisen again and returned to trouble the court in the present 
case. The origin of its resurrection is in Pope & Talbot v. Hawn, 
346 U.S. 406 (1953). In that case the Court held that since a mari- 
time tort was involved and since Hawn’s claim was not based on 
state law, such law did not apply. After pointing out that his right 
of recovery was rooted in federal law, the Court said: “. . . Even 
if Hawn were seeking to enforce a state created remedy for this 
right, federal maritime law would be controlling. . . .”” These words, 
admittedly dictum, were cited to the court in the present case to sup- 
port libellant’s argument that federal maritime law should be con- 
trolling in her case. 

These same words were used as one of the grounds for decision 
in O’Leary v. United States Lines Co., 215 F.2d 708 (1st Cir. 1954), 
which was an action under a state statute for the wrongful death of 
a stevedore. The court there did not reach the question of the plain- 
tiff’s contributory negligence since it found that under federal mari- 
time law there had been no showing of negligence on the part of the 
defendant. In justifying this application of federal maritime law 
to the case, the court first admitted that many courts of appeals had 
held otherwise but that such holdings had been overruled by the Court 
in Pope & Talbot v. Hawn, supra. The court also based its deci- 
sion on language in Chelentis v. Luckenbach S.S. Co., 247 U.S. 372 
(1918), to the effect that to apply state substantive law to determine 
the rights of the parties would create divergence in a field where uni- 
formity had long been considered important. 

In the present case the court held that state law was applicable. 
This holding is contrary to the decision in O’Leary v. United States 
Lines Co., supra, though that case was cited to the court along with 
the troublesome words of the Hawn case, supra. The court reasoned 
that the words used in the Hawn case did not overrule the previously 
settled law since, as used in that case, they plainly referred only to 
cases where the right of action was rooted in federal maritime law. 
They could, therefore, have no application to cases of wrongful death 
in admiralty where the right was derived from state law. 

An examination of The Devona and O’Leary v. United States 
Lines Co., supra, each of which made holdings contrary to the pres- 
ent case, reveals that both of those cases based their decisions on 
Chelentis v. Luckenbach, supra. That case was not an action for 
wrongful death but rather one to recover for injuries sustained by 
the petitioner. Since the holding in that case was based on the fact 
that petitioner’s right of action was rooted in the general maritime 
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law, it is not applicable to an action for wrongful death which is 
grounded on state law. While The Devona also cited cases of wrong- 
ful death, all of the decisions relied on in the O’Leary case involved 
injuries rather than death and to that extent are not controlling. 

A significant difference between the present case and the O’Leary 
and Devona cases is that the latter cases involved stevedores while 
in the instant case the decedent was not a stevedore but a passenger. 
Since the work of stevedores is considered to be of a maritime char- 
acter, Atlantic Transport Co. v. Imbrovek, 234 U.S. 52 (1914), they 
have frequently been protected under the maritime law similarly to 
seamen, Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946); Inter- 
national Stevedoring Co. v. Haverty, 272 U.S. 50 (1926). Their 
rights, like those of seamen, have been held to be governed by ad- 
miralty law. Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917) ; 
Chelentis v. Luckenbach S.S. Co., supra. In a statement that seems 
equally applicable to stevedores, it has been said that the ancient ad- 
miralty doctrine applicable to seamen is beyond the reach of state 
legislation. Hughes, Death Actions in Admiralty, 31 Yate L.J. 115, 
123 et seq. (1921). Though neither the O’Leary nor Devona deci- 
sions emphasized the occupations of the libellants it is significant 
that all of the decisions relied on by those two cases concerned steve- 
dores or seamen. 

The Hawn case, on which libellant here relied heavily, is distin- 
guishable from the present case, both because it concerned a steve- 
dore and since it was an action for injuries rather than wrongful 
death. The opinion makes clear that in using the words relied on by 
libellant in the instant case, the Court was speaking only of rights 
rooted in the general maritime law as opposed to those grounded on 
state law. The quoted words, supra, referred only to state created 
remedies, not state created rights. 

It is submitted that the O’Leary case is incorrect insofar as it holds 
that the Hawn case overruled the previously settled doctrine as to 
the effect of contributory negligence in actions in admiralty under a 
state wrongful death statute; however, the O’Leary case may be ex- 
plained on the basis that it dealt with a stevedore to whom there is 
a predilection to apply federal maritime law rather than state law. 
The words of the Court in the Hawn case are not applicable to suits 
for wrongful death under state statutes and were not intended to over- 
rule the settled law in such cases. Clearly the court in the instant 
case was correct in disregarding them. Ricardo A. Ratti. 


ADMIRALTY—LJABILITY OF SHIPOWNER—INJURY TO STEVEDORE 
CausED BY EQUIPMENT OF STEVEDORE’Ss EMPLOYER.—Libellant, a 
stevedore, while working aboard respondent’s vessel in navigable 
waters, was injured by a defective block which had been brought 
aboard by the stevedoring company, libellant’s employer, who was 
under contract to furnish stevedoring services to the ship. Libellant 
sued the shipowner rather than the stevedoring company. The dis- 
trict court dismissed the libel on the ground that the defective block 
was not shown to be part of the ship’s equipment. The United 
States Court of Appeals for the Ninth Circuit reversed. Held, in a 





604 THE GEORGE WASHINGTON LAW REVIEW 


per curiam opinion, affirmed: a shipowner is liable for shipboard 
injuries to a stevedore even though the defective equipment causing 
the injury is not a part of the ship’ equipment. Alaska Steamship 
Co. v. Petterson, 347 U.S. 396 (1954 

Because of the nature of their = lle seamen, and to a lesser 
extent, stevedores, have long been accorded rights and remedies dif- 
fering in origin and scope from those of other suitors. Seamen tra- 
ditionally have been “wards of the admirality” and have had their 
rights extended by Congress and enforced by the courts. Reed v. 
Canfield, 20 Fed. Cas. 426, No. 11,641 (C.C.D. Mass. 1832); Shil- 
man v. United States, 164 F.2d 649 (2d Cir. 1947), cert. denied, 
333 U.S. 837 (1948). Under the doctrine of unseaworthiness, a 
shipowner’s liability to seamen is predicated upon the duty to furnish 
a ship and appliances that are seaworthy. The Osceola, 189 U.S. 
158 (1903). A seaman may recover full indemnity for latent defects 
resulting in unseaworthiness not caused through fault of the ship- 
owner, but he is denied the traditional recovery for the negligence 
of his employer. Chelentis v. Luckenbach S.S. Co., 247 U.S. 372 
(1918). The shipowner is not relieved from liability under the theory 
of unseaworthiness by reason of negligence of the ship’s officers 
since it is incumbent on the shipowner to furnish a ship and ap- 
pliances that are seaworthy, Mahnich v. Southern S.S. Co., 321 U. 8. 
96 (1944). This doctrine, which pervades the admiralty law, has 
been described as a “species of liability without fault.” Seas Ship- 
ping Co. v. Sieracki, 328 U.S. 85, 94 (1946). 

The shipowner’s liability to persons other than seamen, except 
perhaps stevedores, is based on negligence. Leathers v. Blessing, 105 
U.S. 626 (1881); Brady v. Roosevelt S.S. Co., 317 U.S. 575 (1943). 
Although the calling of the stevedore differs materially from that of 
the seaman, the injured stevedore may invoke the aid of a federal 
district court sitting in admiralty, The Max Morris, 137 U.S. 1 
(1890), because the nature of the tort is maritime and the locality 
is upon navigable waters of the United States. Atlantic Transport 
ype Imbrovek, 234 U.S. 52 (1914) ; 22 Gro. Wasu. L. Rev. 121 
(1953). 

Under the Jones Act, 41 Stat. 1007 (1920), 46 U.S.C. § 688 
(1952), seamen were given a right to recover full indemnity against 
their employers for injuries resulting from the negligence of their 
co-workers. In thus abolishing the “fellow servant” doctrine, the 
intent of Congress was to expand seamen’s remedies as they had 
been set forth in The Osceola, supra. The Arizona v. Anelich, 298 
U.S. 110, rehearing denied, 298 U.S. 692 (1936). As a result sea- 
men could recover from the shipowner on the basis of either unsea- 
worthiness or negligence. The Jones Act also applied to stevedores 
and extended to them the right to recover from their employers when 
the negligence was the act of a fellow servant. International Steve- 
doring Co. v. Haverty, 272 U.S. 50 (1926). In that case the Court 
again evidenced a tendency to include stevedores within the protective 
framework set up for seamen. See The Max Morris, supra; Atlantic 
Transport Co. v. Imbrovek, supra. However, this right of a steve- 
dore was eliminated by The Longshoremen’s and Harbor Workers’ 
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Compensation Act, 44 Srar. 1424 (1927), 33 U.S.C. §§ 901-950 
(1952), which made compensation under the Act the stevedore’s 
exclusive remedy against his employer when injured upon navigable 
waters of the United States. Crowell v. Benson, 285 U.S. 22 (1932). 
The act did not eliminate any existing rights against other tort-feas- 
ors. Therefore, the stevedore may recover from his employer upon 
the basis of liability without fault under the Act, or against the ship- 
“1936) negligence as before. Chapman v. Hoage, 296 U.S. 526 
( ‘ 

The status of the law remained unchanged until the Supreme Court, 
in Seas Shipping Co. v. Sieracki, supra, extended to stevedores the 
right of seamen to sue the shipowner under the doctrine of unsea- 
worthiness. In the Sieracki case a stevedore was injured aboard 
ship when a ship’s shackle broke as a result of a defect in its forg- 
ing. The district court dismissed the suit against the shipowner 
since there had been no showing of negligence on his part. The 
United States Court of Appeals for the Second Circuit accepted the 
finding of lack of negligence, but held that the shipowner was liable 
under the doctrine of unseaworthiness. Relying on Atlantic Trans- 
port Co. v. Imbrovek, supra, that court said that an injury to a steve- 
dore came within the classification of marine tort and that when a 
man performs a maritime service essential to the ship, the circum- 
stances of his employment by a stevedoring company, rather than 
the shipowner, should not insulate the shipowner from his duty to 
provide a seaworthy vessel. The Supreme Court, in affirming, rea- 
soned that the stevedore was performing a seaman’s work and hence 
was entitled to a seaman’s protection. 

The broad effect of this decision was modified somewhat by de- 
velopment of the “relinquishment of control” theory. In Grasso v. 
Lorentzen, 149 F.2d 127 (2d Cir.), cert. denied, 326 U.S. 743 
(1945), a stevedore was denied recovery in negligence when it could 
not be shown that the ship’s equipment which caused the injury was 
unsafe when work was commenced. Although the Sieracki case, 
supra, was decided the following year, the Courts of Appeals for the 
Second and Third Circuits continued to follow the Grasso case and 
absolved the shipowner from liability in unseaworthiness when injury 
to a stevedore occurred on a portion of the ship under control of the 
stevedoring company. Under the theory of these cases, the ship- 
owner is under a duty only to turn over a seaworthy vessel to the 
stevedores. Thus the shipowner would not be liable for an unsea- 
worthy condition created by the stevedores themselves after the ship- 
owner had relinquished control of the vessel. Mollica v. Compania 
Sud-Americana, 202 F.2d 25 (2d Cir. 1953); Lopez v. American- 
Hawaiian S.S. Co., 201 F.2d 418 (3d Cir. 1953). 

In Pope & Talbot v. Hawn, 346 U.S. 406 (1953), the doctrine 
of the Sieracki case was extended to include a carpenter who was 
injured while repairing a loading apparatus aboard ship. Reason- 
ing that the need for a seaworthy vessel is the same for all persons 
whose work bears a relation to the ship, the Court rejected the 
argument that the Sieracki case, by giving a right in unseaworthiness 
to stevedores, took away their long established right in negligence. 
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The concurring opinion pointed out that the majority holding would 
give an action in negligence or alternatively in unseaworthiness to 
the stevedore and doubted the wisdom of allowing him to “play it 
both ways.” The dissent said that Congress intended to encompass 
stevedores wholly within the provisions of the Harbor Workers’ Act, 
and that the effect of the majority opinion would be to allow a 
“bonus recovery” over and above the statutory scale of compensation, 
established by Congress, for harbor workers in general. It also 
strongly urged that the holding would destroy the integrity of the 
maritime law, as well as disrupt the intent of Congress to maintain 
a distinct line between harbor workers and the seafarer. 

In the instant case, the shipowner argued that the Sieracki case did 
not go so far as to make him liable where the equipment was not 
part of the ship. However, the court of appeals, basing its reasoning 
on Mahnich v. Southern S.S. Co., supra, held that since an unsea- 
worthy condition had been shown to exist the shipowner was liable 
whether he had caused it or not. The shipowner also argued for 
the application of the “relinquishment of the control theory” but the 
court held that it was inapplicable. It pointed out that that theory was 
developed from the Grasso case, which was an action founded in 
negligence, and that under the Sieracki case the action at bar was 
founded on unseaworthiness. The Supreme Court affirmed, per 
curiam, citing the Sieracki and Hawn cases. 

The Court apparently was of the opinion that the facts of the pres- 
ent case fit readily into the pattern established by the two cases cited 
and that the law on the point was too clear for elaboration. Mr. 
Justice Burton in dissent argued that the shipowner’s duty to furnish 
a vessel and appliances that are seaworthy does not extend to equip- 
ment brought aboard and used by employees of an independent 
stevedoring contractor. Agreeing that the doctrine of absolute lia- 
bility for unseaworthiness 1s reasonable when applied to a ship and 
its appliances, the minority felt that the doctrine is burdensome when 
it makes the shipowner liable for latent dangers in equipment over 
which he has no control. 

Though the holding in the present case is grounded on the Sieracki 
and Hawn decisions, it represents a clear extension of the law of 
those cases. Here the right of a stevedore to recover in unseaworthi- 
ness has been extended to include unseaworthiness resulting from 
the action of an independent contractor. In effect the “liability 
without fault” aspect of a recovery based on unseaworthiness has 
been emphasized. Since the Sieracki case extended the seaman’s 
right in unseaworthiness and since the shipowner under the rule 
of the Mahnich case is held to a strict “species of liability without 
fault,” the present case does not appear to be an illogical extension. 
It does however, place an onerous responsibility on the shipowner 
by requiring him to insure the stevedore against any injury occurring 
aboard his ship even though it be caused by the fault of the stevedore’s 
employer. Lloyd J. Derrickson. 


Antitrust LAW—SHERMAN AcT—APPLICATION TO PROFESSION- 
AL Boxinc.—Defendants were engaged in the business of promoting 
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professional boxing contests. The United States, in a civil antitrust 
action, charged that defendants had violated §§ 1 & 2 of the Sherman 
Act. 26 Stat. 209 (1890), as amended, 15 U.S.C. §§ 1 & 2 (1952). 
On the basis of Toolson v. New York Yankees, Inc., 346 U.S. 356 
(1953), the trial court granted a motion to dismiss the complaint. 
Held, reversed; the complaint states a cause of action since profes- 
sional boxing is subject to the Sherman Act provision. United States 
v. _— Boxing Club of New York, Inc., 75 Sup. Ct. 259 
(1955). 

In the instant case the defendants contended that the Supreme 
Court’s decisions in Federal Baseball Club of Baltimore, Inc. v. 
National League of Professional Baseball Clubs, 259 U.S. 200 (1922) 
and the Toolson case, supra, had, in effect, immunized businesses 
that involve exhibitions of an athletic nature from the application of 
the Sherman Act. The famous Federal Baseball decision has pro- 
vided antitrust immunity to organized professional baseball since 
1922. In that case, the Supreme Court, basing its decision on con- 
ditions then existing, found that organized baseball being primarily 
concerned with exhibitions of a local nature did not come within the 
scope of the federal antitrust laws. The Court recognized that these 
“purely local exhibitions” required prior arrangements involving in- 
terstate communications and transportation. The Court declared, 
however, that the interstate activities of organized baseball were only 
incidental to the local exhibition which was itself the essential thing 
to be considered. 

In the Toolson case the Supreme Court upheld the Federal Baseball 
decision “. . . so far as that decision determines that Congress had 
no intention of including the business of baseball within the scope of 
the federal antitrust laws”. Toolson v. New York Yankees, Inc., 
supra at 357. Without re-examining the underlying issues, the Court, 
in a per curiam opinion, declared that if organized baseball were to 
be brought within the scope of antitrust laws such should be accom- 
plished by Congress through appropriate legislation. 

As indicated in the instant case it is questionable whether Congress 
has ever intended that professional sports should be exempt from 
the provisions of the antitrust laws. In other areas of endeavor, 
Congress has not hesitated to exempt expressly certain specific activ- 
ities from the antitrust acts; e.g., labor organizations, 38 Start. 731 
(1914), 15 U.S.C. §17 (1952); associations of agricultural pro- 
ducers, 42 Strat. 388 (1922), 7 U.S.C. § 291 (1952); insurance, 59 
Stat. 34 (1945), as amended, 15 U.S.C. § 1013 (1952). Congress 
has recently considered and apparently rejected the possibility of 
exempting professional sports from the operation of the antitrust 
laws. Four bills introduced in Congress in 1951, H.R. 4229, 4230, 
4231 and S. 1526, 82d Cong., Ist Sess. (1951), contained identical 
provisions proscribing the application of the antitrust laws to organ- 
ized professional sports enterprises or to acts in the conduct of such 
enterprises. After extensive hearings on the three House bills, the 
bills were unanimously opposed by the subcommittee. Hearings on 
“Organized Baseball” before Subcommittee on Study of Monopoly 
Power of the Committee on the Judiciary, 82d Cong., 1st Sess. 1 
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(1951). The subcommittee declared that the proposed exemption 
would remove the requirement for competition in any facet of busi- 
ness activity of any sport enterprise and that such an exemption could 
not be granted without sustantially repealing the antitrust laws. 
H.R. Rep. No. 2002, 82d Cong., 2d Sess. 230 (1951). No further 
action was ever taken on any of the bills. 

The International Boxing Club decision clearly indicates that the 
Supreme Court, in weighing possible antitrust implications of profes- 
sional sports enterprises, will consider the so-called “incidental” activ- 
ities of those enterprises. In an action for damages under the Sher- 
man Act, supra, the Court had declared ‘that “. . . what in general is 
incidental, in some instances may rise to a magnitude that requires 
it to be considered independently.” Hart v. B. F. Keith Vaudeville 
Exchange, 262 U.S. 271, 274 (1923). Thus, the Court in the in- 
stant case had no difficulty in finding that the interstate activities 
of the defendants involved in the sale of radio, television and motion 
picture rights to championship bouts were sufficient to bring their 
entire business within the scope of the antitrust laws. 

The willingness of the Court in the instant case to consider the 
effect of a particular business on interstate commerce as well as the 
abstract interstate character of the enterprise itself is consistent with 
its past decisions where the Court has consistently reiterated the policy 
that attempts to restrain or monopolize purely local business or other 
commercial enterprise fall under the prohibition of the Sherman Act 
if interstate trade or commerce is in any way affected thereby. Ex- 
amples are numerous. Fixing of local retail prices is illegal. United 
States v. Frankfort Distilleries, Inc., 324 U.S. 293 (1945). Alleged 
conspiracy to restrain and monopolize interstate trade in the sale 
of motor vehicles for local use as taxicabs is sufficient to state a 
cause of action. United States v. Yellow Cab Co., 332 U.S. 218 
(1947). Fixing of uniform prices to be paid to local growers of 
sugar beets states a cause of action. Mandeville Island Farms, Inc. 
v. American Crystal Sugar Co., 334 U.S. 219 (1948). Contract to 
employ only contractors who were members of a particular trade 
association and to divide all work among association members is a 
violation of Sherman Act. United States v. Women’s Sportswear 
Manufacturers Association, 336 U.S. 460 (1949). Suppression of 
competition among local plastering contractors states a cause of ac- 
tion. United States v. Employing Plasterers Association of Chicago, 
347 U.S. 186 (1954), 22 Geo. Wasa. L. Rev. 759. 

In United States v. Lee Shubert, 75 Sup. Ct. 277 (1955), the 
issues before the Supreme Court were similar to those involved in 
the instant case. The question there presented was whether the 
business of producing, booking and presenting legitimate stage at- 
tractions on a multistate basis constitutes interstate trade and com- 
merce within the meaning of those terms as contained in the Sherman 
Act. The Supreme Court, in a unanimous decision rendered the 
same day as the opinion in the instant case, held that such activities 
do fall within the scope of the antitrust laws. The Court, while 
recognizing that the performance of a legitimate stage attraction “is 
of course a local affair,” declared that the Federal Baseball and 
Toolson decisions did not immunize all exhibitions of a local nature. 
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The International Boxing Club decision narrowed the effect of the 
Federal Baseball and Toolson decisions even more than did the 
companion Shubert case. In spite of a strong dissent, the majority 
opinion in the instant case declared that boxing does not fall within 
the Federal Baseball and Toolson decisions and plainly distinguished 
those cases as applying only to organized professional baseball. By 
so doing, the Court gave fair warning that the judicial exemption 
from antitrust action afforded professional baseball will not be ex- 
tended to athletic exhibitions of any other type. 

It is submitted that the instant decision is sound in principle; in 
view of the magnitude and broad scope of activities of professional 
sports enterprises in the United States there is no reason why such 
obviously commercial endeavors should not be subject to the controls 
provided in the antitrust laws. The doctrine of free competition upon 
which our economy is based and which is protected by the federal anti- 
trust laws should apply to commercial sports activities as it does to 
any other business. Apparently, such is the intent of Congress, and 
Federal Baseball and Toolson alone excepted, such is apparently the 
policy of the Supreme Court. John W. Baska. 


LaBor LAw—ScopreE OF REQUIRED BARGAINING—STOCK PURCHASE 
PLAN.—Respondent, a large corporate employer, unilaterally insti- 
tuted an employee stock purchase plan for the stated purpose of 
fostering a closer association with its employees. The right to ex- 
clusive administration of the plan and to terminate the plan at any 
time was reserved by the employer. Upon request of the union to 
bargain regarding the plan, respondent refused to comply on the 
ground that the subject matter was one of “management’s preroga- 
tives” and, thus, not bargainable under the terms of §§ 8(a)(5) and 
9(a) of the National Labor Relations Act (NLRA), 61 Srar. 140, 
143 (1947), 29 U.S.C. §§ 158(a)(1), 159(a) (1952). The union 
brought charges of unfair labor practices before the National Labor 
Relations Board (NLRB). Held, stock purchase plans of this char- 
acter are within the scope of required bargaining matter compre- 
hended by the NLRA under the terms “wages” and “conditions of 
employment” as set forth in § 9(a) of the Act; therefore, respond- 
ent’s refusal to bargain constituted an unfair labor practice under 
§ 8(a)(5) of the Act. Richfield Oil Co., 110 N.L.R.B. No. 54 
(1954). 

Respondent’s contention that this type of fringe benefit lies solely 
within the province of management’s prorogative and hence is not a 
bargainable issue, points up the controversial problem of determining 
the scope of subject matter encompassed by the mandatory bargain- 
ing requirements of the NLRA, a crucial problem because both 
parties are obligated to manifest a desire to reach an accord under 
the “good faith” requirement. National Licorice Co. v. NLRB, 
309 U.S. 350, (1940); NLRB v. Griswold Mfg. Co., 106 F.2d 713 
(3d Cir. 1939). Mere pretended bargaining will not suffice, NLRB 
v. Boss Mfg. Co., 118 F.2d 187 (7th Cir. 1941), nor is the “good 
faith” requirement met by an adamant refusal to discuss a particu- 
lar matter in question. NLRB v. Andrew Jergens Co., 175 F.2d 
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130 (9th Cir. 1949), cert. denied, 338 U.S. 827 (1949), rehearing 
denied, 338 U.S. 882 (1949). Similarly, the failure of an employer 
to give his reasons for rejecting a union demand, Rapid Roller Co. 
v. NLRB, 126 F.2d 452 (7th Cir. 1942), or to make affirmative 
counterproposals are strong evidence of a lack of desire to act in 
good faith. Globe Cotton Mills v. NLRB, 103 F.2d 91 (5th Cir. 
1939). However, neither party is compelled to make concessions or 
agree to the other party’s proposals by express provision of the act. 
§ 8(d), NLRA. Nor does the act require the parties to arrive at an 
oT? NLRB v. Jones and Laughlin Steel Corp., 301 U.S. 1 
(1937). 

The statutory requirement of mandatory collective bargaining is 
set forth in §§ 8(a)(5) and 9(a) of the NLRA. Section 8 (a) (5) 
makes it an unfair labor practice for an employer “. . . to refuse to 
bargain collectively with the representative of his ‘employees, sub- 
ject to the provisions of Section 9(a) . . .” which in turn states that 
union representatives shall be the exclusive representatives of all 
employees “. . . for the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment, or other conditions 
of employment. . 

This note will deal only with the subjects included under the 
statutory term “wages.” For a discussion of the cases involving the 
other terms of the statute, see Note, 12 A.L.R. 2d 265 (1950). 

In the instant case, respondent contended that to subject stock 
purchase plans to compulsory bargaining would extend the subject 
matters included in the act to fields which Congress had never in- 
tended to cover. This interpretation of Congressional intent was 
not accepted by the NLRB because the general language used by 
Congress indicated an intention that the act should grow with the 
times. Inland Steel Co. v. NLRB, 170 F.2d 247, (7th Cir. 1948), 
cert. denied, 336 U.S. 960 (1949); W. W. Cross & Co. v. NLRB, 
174 F.2d 875, (1st Cir. 1949). 

In delineating the subjects which fall within the meaning of the 
statutory term “‘wages,” both the NLRB and courts have given the 
term a broad construction by reading it in conjunction with “rates of 
pay” and applying the familiar rule of construction, 1. ¢., avoidance 
of duplicitous surplusage. “. . . The word ‘wages’ following the 
phrase ‘rates of pay’ in the Act must have been intended to compre- 
hend more than the amount of remuneration per unit of time worked 
or per unit of work produced... .” W.W. Cross & Co. v. NLRB, 
supra at 878. It is now well established that the term “wages” in the 
act is not confined to the narrow meaning of monetary amounts re- 
ceived by employees for the actual performance of gainful activity, 
but encompasses all emoluments of value accruing to employees 
because of their employment relationship. Inland Steel Co. v. NLRB, 
supra; W.W. Cross & Co. v. NLRB, supra; Weyerhauser Timber 
Co., 87 NLRB 672 (1949). In an early case such fringe benefits as 
holidays, bonuses and vacations were held to be subject to the man- 
datory bargaining requirement. Singer Mfg. Co. v. NLRB, 119 F. 
2d 131 (7th Cir. 1941), cert. denied, 313 U.S. 595 (1941), rehearing 
denied, 314 U.S, 708 (1941). 
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The court in the Singer case, however, did not single out the 
specific statutory term applicable to each type of benefit. Nearly 
all subsequent interpretations, on the other hand, have brought such 
indirect benefits within the scope of compulsory bargaining by ap- 
plying the “emolument of value” definition to the term “wages.” 
Under this definition, wages have been found to embrace a number 
of employee benefits which appeared to be in the nature of gratuities. 
Merit wage increases and promotions were held to be within the 
scope of the term because such increases changed the effective rates 
of pay within the company and were an integral part of the wage 
structure. NLRB v. J. H. Allison & Co., 165 F.2d 766 (6th Cir. 
1948), cert. denied, 335 U.S. 814, (1948), rehearing denied, 335 
U.S. 905 (1949). The same is true of vacation periods and bonuses. 
Singer Mfg. Co. v. NLRB, supra; NLRB v. Knoxille Publishing 
Co., 124 F.2d 875 (6th Cir. 1942). Christmas bonuses have also 
been held to be related to wages, despite the contention that they were 
gratuitous, because such emoluments of value accrued to employees 
by reason of their employment. Sullivan Dry Dock & Repair Co., 
67 NLRB 627 (1946); NLRB v. Niles-Bement-Pond Co., 199 F. 
2d 713 (2d Cir. 1952). 

Nor does the fact that employee benefits result from the joint 
contributions of management and employees, as here, exclude such 
benefits from the ambit of wages. The term was found to encompass 
a jointly financed pension and retirement plan on the ground that the 
employer’s contribution constituted a part of the consideration under 
which employees’ services were performed. Inland Steel Co. v. NL- 
RB, supra. Similarly, group health and accident insurance programs 
have been held to be bargainable as wages because the employer’s 
contribution enabled workers to obtain this type of insurance protec- 
tion at less cost than that available through individual contact. W. 
W. Cross & Co. v. NLRB, supra. The reasoning of the courts that 
wages include company-furnished benefits which enable employees 
to obtain necessary items at less than retail cost has been extended 
to such facilities as low-cost company housing, NLRB v. Hart Cotton 
Mills, 190 F.2d 964 (4th Cir. 1951), NLRB v. Lehigh-Portland 
Cement Co., 205 F.2d 821 (4th Cir. 1953), and low-cost company 
cafeteria facilities, Weyerhauser Timber Co., supra. 

In deciding that the benefits of the stock purchase plan in the 
principal case were emoluments of value the NLRB especially noted 
its striking similarity to the pension and retirement plan in the Jn- 
land Steel case, supra. The NLRB pointed out that in both instances 
the employer had presented to his employees an organized plan de- 
signed to accumulate a reserve for their long-term future needs. The 
fact that both placed primary emphasis upon this aspect and, in addi- 
tion, preconditioned membership, contributions and withdrawals upon 
the employment relationship, led the NLRB to conclude that the 
benefits of the stock purchase plan differed little from the pension 
plan of the Inland Steel case. 

Although not controlling, the fact that the plan had received the 
approval of the Treasury Department under pertinent sections of the 
Internal Revenue Code was also cited by the NLRB as a factor in 
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holding that these benefits were, in essence, deferred wages because a 
deduction is allowed an employer only if his contribution to the plan 
‘sa compensation. U.S. Treas. Reg. 118, § 39.23(p)-1(a) 

It has often been contended that where an employee benefit is 
embodied in a complex, comprehensive plan that the statutory re- 
quirement should not be applicable since such plans are not susceptible 
of collective bargaining. The courts, however, have pointed out that 
to restrict the applicability of the statute to simple benefits would 
discriminate in favor of large corporations with numerous employees 
and furnish all employers with an incentive to devise complicated 
employee-welfare plans. If complexity were the test, the courts 
further note, the applicability of the requirement would turn upon 
the ingenuity of those who formulate such plans. W.W. Cross & Co. 
v. NLRB, supra. 

It seems clear that neither those matters which were the subject 
of collective bargaining at the time of passage of the original act nor 
the labor-management practices of today delimit the scope of the 
mandatory bargaining provisions of the NLRA as interpreted by 
the courts. Nor does either a broad or a literal reading of the statu- 
tory language aid in determining the list of applicable subjects. 
Under the present state of the law, there is little certainty for either 
unions or management with respect to the coverage of the mandatory 
bargaining provisions of the NLRA since it is apparent from a read- 
ing of the cases that the courts much prefer to interpret substantive 
content into the statutory phrases as new issues arise, instead of 
formulating more precise definitions of the statutory phrases. The 
courts answer pleas for certainty in this area by stating that Con- 
gress intended the law to grow with the times. These statements 
implicitly reflect the viewpoint of the courts that the field of labor- 
management relations is changing so rapidly that fixed, inflexible 
standards would be undesirable. To date, this policy of maintain- 
ing flexibility has outweighed the need for certainty in ascertaining 
the scope of bargainable subjects, and it would seem that it will con- 
tinue to do so in the forseeable future. Gerson B. Kramer. 


Lasor Law—Unrair LasBor PRACTICES—EMPLOYER’S REFUSAL 
TO BARGAIN WITH UNION ADDITIONALLY ENGAGED IN COMPETITIVE 
BusINnEss.—Union represented employees of a wholesale optical com- 
pany for a number of years during which period relations had been 
harmonious. In 1953, Union established a wholly owned optical com- 
pany and entered into direct competition with the employer and other 
optical wholesalers in the area. Only members of Union were eligible 
to purchase stock in the Union-owned company. Shortly thereafter, 
Union was certified by the National Labor Relations Board (NLRB) 
as bargaining representative of the employees and entered into agree- 
ment negotiations with the employer. After several months of negotia- 
tion, employer broke off negotiations until such time as Union should 
divorce itself from the operation, management, and control of the com- 
peting firm. Union struck and brought unfair labor practice charges 
against the employer, § 8 (a) (1) and (5), National Labor Relations 
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Act (NLRA), as amended, 61 Stat. 158 (1947), 29 U.S.C. § 158 
(a) (1) and (5) (1952) (Taft-Hartley Act), before the NLRB. 
Held, an employer does not commit an unfair labor practice when he 
refuses to bargain with a union that is also a directly competing em- 
ployer itself. Where a union occupies such a dual role, the situation is 
so rife with the possibility of abuse that positive evidence of the 
union’s failure to bargain in good faith is not required. The NLRB’s 
jurisdiction to decide this matter of first impression is predicated upon 
effectuating the basic policies of the NLRA. Bausch & Lomb Optical 
Co., 108 N.L.R.B. No. 213, 34 Las. Ret. Rep. (Ref. Man.) 1222 
1954). 
( The NLRA imposes a duty upon both management, §8 (a) (5), 
and the representative union, § 8 (b) (3), not to refuse to bargain col- 
lectively. Bargaining collectively requires: (1) meeting of the parties 
at reasonable times, (2) conferring in good faith upon wages, hours 
and working conditions of employment, and (3) execution of a writ- 
ten contract incorporating the agreement if either party requests it; 
nevertheless, neither party is compelled to agree to a proposal or to 
make concessions. §8 (d), NLRA, supra. The principal case turns 
on whether the requirement of conferring in good faith has been met. 

The standards of good faith bargaining have evolved from the 
decisions of the NLRB and the courts in numerous cases on charges 
of refusal to negotiate. The duty to bargain presupposes negotiations 
carried on in good faith with a common willingness to discuss fully 
and freely the respective demands and, when opposing them, to jus- 
tify such opposition on reason. Rapid Roller Co. v. NLRB, 126 F.2d 
452 (7th Cir. 1942). This duty contemplates a meeting with open 
minds and sincere desires to reach an agreement in a spirit of coop- 
eration, NLRB v. Reed & Prince Mfg. Co., 118 F.2d 874 (1st Cir. 
1941); and the making of a contract satisfactory to both employer 
and employees. Consolidated Edison v. NLRB, 305 U.S. 197 
(1938); Wilson & Co. v. NLRB, 115 F.2d 759 (8th Cir. 1940). 
The duty to bargain is enforced by application of the good faith stand- 
ard of §8 (d) to the facts of each case. NLRB v. American National 
Insurance Co., 343 U.S. 395 (1952). Collective bargaining is a two- 
sided proposition; it does not exist unless both parties enter the 
negotiations in a good faith effort to reach a satisfactory agreement. 
Kentucky Utilities, 76 N.L.R.B. 845 (1948), modified and enforced, 
182 F.2d 810 (6th Cir. 1950). The purpose of bargaining is to reach 
an agreement resulting in a contract binding on both parties and pro- 
viding the framework within which the process of collective bargaining 
— be carried on in the future. NLRB v. Sands Mfg. Co., 306 U.S. 
332 (1939) ; NLRB v. Highland Park Mfg. Co., 110 F.2d 632 (4th 
Cir. 1940). 

The overall attitude of the employer is an important consideration 
in deciding whether or not good faith exists. Phelps Dodge, 101 
N.L.R.B. 360 (1952); NLRB v. American National Insurance Co., 
supra; NLRB v. Jacobs Mfg. Co., 196 F.2d 680 (2d Cir. 1952) ; 
NLRB v. J. H. Allison & Co., 165 F.2d 766 (6th Cir.), cert. denied, 
335 U.S. 814 (1948). 

The NLRB in the instant case considered the many years of 
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amicable relations between the employer and Union during which 
period oral collective bargaining agreements had been observed, the 
three and one-half months of negotiations on this occasion before 
breaking off negotiations, and the employer’s reasons for refusal to 
negotiate further and concluded that employer had bargained in an 
“overall attitude of good faith.” Assuming the basic tenets of an atti- 
tude of good faith bargaining to have been met by employer, the issue 
narrows solely to the question of whether an otherwise conforming 
employer acts in bad faith by refusing to bargain with the union 
selected by a majority of his employees when the union is also the 
owner of a competitive business. Since the requirement for full and 
free discussion with justification for opposing positions may extend 
to opening the company’s books to the union, Rapid Roller Co. v. 
NLRB, supra, many of employer’s business secrets would be revealed 
to a competitor. 

It has been held that an employer is bound to deal with any union 
which represents a majority of his employees, regardless of whether 
the union also represents employees in a rival industry. The argu- 
ment that such a union may force disadvantageous terms upon the 
employer has not been accepted by the courts since the employer is 
not forced to agree to any union demands disadvantageous to itself. 
Pueblo Gas & Fuel Co. v. NLRB, 118 F.2d 304 (10th Cir. 1941) 
(Electrical workers union seeking to organize employees in a gas 
utility plant). It was upon the rule of that case that the trial examiner 
found for the Union in the principal case. The NLRB, however, 
limited the Pueblo case to its exact facts and distinguished the cases 
on the basis that here a strike would divert employer’s business to the 
Union’s firm. A further distinction can be made in that in the case 
of competing industries, pressures against one of the employers would 
not benefit the members of the union applying the pressure while in 
this case, pressures applied to the employer will probably result in 
larger profits to the employees from dividends from the Union-owned 
corporation. 

The fact that an employer will possibly be hampered competitively 
in his business will not of itself justify a refusal to bargain. It has 
been held to be a refusal to bargain in good faith where the employer 
bases his refusal on the belief that the collective agreement with its 
employees would impair its competitive position. American Range 
Lines, Inc., 13 N.L.R.B. 139 (1939). An employer exhibits a lack of 
good faith in insisting on an article in the contract delaying acceptance 
of the agreement until the employer’s competitors had substantially 
similar contracts with the union. Newton Chevrolet, Inc., 37 
N.L.R.B. 334 (1941). However, under unusual circumstances a 
union may, by contemporaneous action in connection with bargaining, 
afford the employer grounds for refusing to bargain. This rule has 
been especially applied where the Board cannot tell whether an em- 
ployer is wanting in good faith in cases where there is an absence of 
fair dealing by the union. Times Publishing Co., 72 N.L.R.B. 676 
(1947) (union slow-down). 

It is well settled that the fact that the complained of conduct is not 
presently transpiring does not prevent the NLRB from taking such 
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action as will bar like conduct in the future. Consolidated Edison v. 
N.L.R.B., supra (coercive conduct had ceased). It is the operation 

of this rule in reverse which supports the Board’s refusal to require 
negotiations where they find, as here, possibility of inception of unfair 
conduct by one of the parties even though there is no present proof of 
abuse. 

Today, with the limited fields of investing the ever-increasing sur- 
plus funds of unions, many are beginning to engage in business enter- 
prise. Unquestionably some will enter the field in which they are 
most familiar; i.e., the industry from which their members are re- 
cruited. The problem presented in this case is one which is likely to 
be more frequently reoccurring. It is submitted that the NLRB, in 
the instant case, has laid down an entirely workable rule which should 
preserve the equality and fairness of collective bargaining that the 
NLRA was designed to accomplish. Sherman A. Katz. 


Miuitary LAW—UNLAWFUL INFLUENCE Upon a Court-Mar- 
TIAL—PREJUDICIAL TO THE RIGHTS OF THE AcCcUSED.—During the 
general court-martial of the accused, voir dire examination of the 
president thereof revealed that the latter was stationed at the com- 
mand for the purpose of serving as the permanent president of the 
court-martial; that he submitted fitness reports upon the other two 
permanent members; and that prior to the convening of the court, 
he instructed new members of the court as to certain paragraphs of 
the MANUAL For Courts-MARTIAL, UNITED STATES, 1951 (MCM, 
1951). Voir dire further revealed certain beliefs and opinions of the 
president which cast doubt upon his ability fairly and impartially to 
try the accused; e. g., he questioned the validity of the presumption 
of innocence and the existence of constitutional rights for accused 
military personnel. The accused unsuccessfully challenged the three 
permanent members of the court-martial for cause, was convicted and 
appealed. Held, the findings and sentence of the court-martial are 
set aside and the charges dismissed. The challenges to the president 
should have been sustained because voir dire examination had dis- 
closed such bias that the accused was deprived of his right to a fair 
and impartial trial. The omnipresence of the power to issue fitness 
reports, when exercised by a senior permanent court member, may 
exert an unlawful influence upon the court-martial which would be 
prejudicial to the rights of the accused. United States v. Deain, 5 
USCMA 44, 17 CMR 44 (1954). 

Article 37 of the Uniform Code of Military Justice (UCMJ), 64 
Stat. 108-145 (1950), 50 U.S.C. §§ 551-736 (1952), forbids unlawful 
influence upon a court-martial. This article proscribes commanding 
officers and convening authorities from censuring, reprimanding, or 
admonishing any court, member, counsel, or law officer with respect 
to the finding or sentence adjudged by the court, or with respect to 
any other exercise of functions in the proceeding. The article ex- 
tends further to any person subject to the code, prohibiting them 
from coercing or, by an unauthorized means, influencing the actions 
of a court-martial in reaching the finding or sentence in any case or 
of the reviewing authority with respect to his judicial acts. A viola- 
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tion of the foregoing article is itself punishable-in that Article 98, 
UCM], declares every willful breach of the Code to be a specific 
offense. 

Command control of courts-martial; 7. e¢., the power of the com- 
manding officer to delegate personnel from his command as members 
of the court-martial and then refer members of his command to trial 
before this court-martial, was one of the most controversial subjects 
involved in the drafting of the UCMJ. The principal criticism of 
command control is that it may be used to exercise unlawful com- 
mand influence; i.e., unlawful influence exerted upon the members 
of a court-martial by their military commander which may deprive 
an accused of his right to a fair trial. United States v. Littrice, 3 
USCMA 487, 13 CMR 43 (1953). Congress, rejecting suggestions 
to separate control of courts-martial from command, retained the 
prior system of command control. United States v. Grow, 3 USCMA 
77, 11 CMR 77 (1953). The retention of command control was 
justified on the ground that a military judicial system must function 
in time of both war and peace and the belief that separation of com- 
mand from courts-martial might restrict the actions of those respon- 
sible for military discipline, thus jeopardizing the military operation. 
H. R. Rep. No. 491, 8lst Cong., Ist Sess. 8 (1949). The congres- 
sional intent behind Article 37, UCMJ, therefore, was “. . . to free 
courts-martial members from any improper and undue influence by 
commanders which might affect an honest and conscientious con- 
sideration of the guilt or innocence of an accused. ...” United States 
v. Littrice, supra at 491, 13 CMR at 47. Any act by the commander 
which violates this concept will constitute unlawful command influence 
and require a reversal of a finding of guilty. 

The convening authority, however, through provisions of the Code, 
has many methods by which he may lawfully control a court-martial. 
Article 25(d)(2), UCMJ, allows him to select those persons whom 
he considers best qualified by training, experience, or judicial tempera- 
ment, to be members of a court-martial; to refer the case to trial; 
and, in a proper case, to dissolve the court or change its personnel. 
United States v. Knudson, 4 USCMA 587, 16 CMR 161 (1954). 
He may, within limitations, instruct the trial counsel on the proper 
manner of preparing and presenting a case at trial. This command 
control of a court-martial does not transgress Article 37, UCMJ. 
United States v. Haimson, 5 USCMA 208, 17 CMR 208 (1954). 

The problem of balancing military law against military discipline 
is not solved by the UCMJ. Military law places a duty upon the 
commanding officer to protect the accused’s right to be convicted only 
upon the evidence presented at a trial free from the influence of 
command. On the other hand, the commanding officer is also re- 
sponsible for military discipline which is itself greatly affected by the 
conduct of courts-martial. A failure to curb breaches of discipline 
or to correct improper conduct of courts-martial may show a lack of 
capacity to command. United States v. Isbell, 3 USCMA 782, 14 
CMR 200 (1954). 

Express authority for pre-trial instruction of members of a court- 
martial is contained in Paragraph 38, MCM, 1951, which provides: 
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“A convening authority may, through his staff judge advocate or 
legal officer or otherwise, give general instructions to the personnel 
of a court-martial which he has appointed, preferably before any cases 
have been referred to the court for trial. . . .” (Emphasis supplied.) 
In the instant case, the Court of Military Appeals, in the absence 
of evidence of any authority from the convening authority for the 
president of the general court-martial to give instructions to the court, 
did not rule upon the propriety of the president’s conduct, but did 
hold that his instructions were improper statements of the law. In 
his concurring opinion, Judge Latimer observed that the president 
of the general court-martial is in a position of apparent authority and 
stated that he did not believe that the code contemplated that the 
instructor be the same person who leads the court through its secret 
deliberations to reach a finding and sentence. To do so creates a 
one-man operation. The term “or otherwise” contained in Paragraph 
38, above, was not defined by the Court of Military Appeals. 

Through necessity pre-trial instructions, which are not generally 
permitted in civilian courts, have been retained in the military. 
United States v. Navarre, supra. Although the Manual for Courts- 
Martial states that when a staff judge advocate or legal officer is 
available he should give such instructions, this is only a statement of 
policy and does not prevent the commanding officer from performing 
this duty himself. Unpublished Letter Opinion, JAG (Navy), dated 
November 17, 1953. The instructions are deemed to come from the 
convening authority even though they are spoken by the staff judge 
advocate. United States v. “Zogor, 5 USCMA 410, 18 CMR 34 
(1955). The convening authority or his representative is limited 
to general instructions. United States v. Navarre, supra; United 
States v. Isbell, supra. This may include such items as rules of evi- 
dence, burden of proof, and presumption of innocence. He may 
comment on the state of discipline in the command, prevalence of 
offenses which impair its efficiency and discipline, and command 
measures which have been taken to prevent offenses. However, 

. .. the convening authority may not . . . directly or indirectly give 
instructions to, or otherwise unlawfully influence, a court as to its 
future action in a particular case... .” Para. 38, MCM, 1951. The 
wording of the pre-trial instructions is tested against the wording of 
this paragraph. United States v. Littrice, supra; United States v. 
Ferguson, 5 USCMA 68, 17 CMR 68 (1954). The rank and posi- 
tion of the officer giving the instructions must be considered to de- 
termine the weight and impact that his instructions had upon the 
court members. It is this rank and position which clothes him with 
actual or apparent authority. United States v. Zagar, supra. Lastly, 
the instructions are considered in relation to a “time-space” factor to 
determine whether they were so staged that the court members could 
only draw an inference which would be prejudicial to the rights of 
the accused. United States v. Navarre, supra; United States v. 
Isbell, supra; United States v. Littrice, supra; United States v. 
Zagar, supra. 

Fitness reports are a factor peculiar to the military service. These 
reports not only show the officer’s proficiency, but have a great 
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bearing on his future promotion. The reports are designed to show 
an all-over proficiency rating, not to reflect one particular act of the 
officer concerned. Therefore, an indication by a convening authority, 
either expressed or implied, that he will use such report as pressure 
to obtain his desired results in a court-martial is unlawful command 
influence. United States v. Isbell, supra; United States v. Littrice, 
supra. Jurors, in a civilian case, never have cause to believe that the 
decision of a case will affect their future promotion. United States 
v. Navarre, supra, (concurring opinion). In the instant case, the 
court held that the mere fact that one member of a court-martial exe- 
cuted fitness reports upon another is not sufficient, standing alone, 
to produce command influence. Reasonable men would not think 
that this one act of the member will be the sole basis of his fitness 
report. In the case of permanent members of a court-martial, how- 
ever, the court observed that the president had only their actions as 
court members upon which to base his report; that the president leads 
the court-martial members through their closed deliberations on the 
finding and sentence; and that the potential threat of an adverse 
fitness report would restrict their actions in such deliberations. The 
court, referring to the Bureau of Personnel Manual, (U.S. Navy), 
observed that these reports are used for purposes other than selection 
for promotion. Even though an adverse fitness report might not 
affect the promotion of the officer concerned in all cases, it at least 
could cause assignment to a less desirable place of duty and does, 
therefore, exert an influence. 

It is submitted that the approach of the Court of Military Appeals 
is correct. It produces a practical rule which can be easily followed 
by the commander in the field and insures that the accused is not 
deprived of his right to a fair and impartial trial. 

Elvin R. Coon, Jr. 


PATENTS—LICENSEE ESTOPPEL AND PRICE-FIXING PROVISIONS.— 
The plaintiff, a patent holding company, brought an action against 
its licensee, a transformer manufacturer, for specific performance of 
the license, for declaratory judgment determining whether the license 
had been cancelled, and for patent infringement. The nonexclusive 
license agreement contained price-fixing provisions inserted at the 
instance of the licensee to protect its interest as a manufacturer from 
the licensor’s giving licenses to price-cutters. After the decision of 
the Supreme Court in Sola Electric Co. v. Jefferson Electric Co., 
317 U.S. 173, 55 U.S.P.Q. 379 (1942), holding such price-fixing 
provisions a violation of the Sherman Antitrust Law in the absence 
of a valid patent, the licensor informed the licensee it was cancelling 
the price-fixing provisions. The licensee then cancelled the license 
and challenged the validity of the patents. Held, the licensee is not 
estopped to deny the validity of the patents. National Transformer 
Corp. v. France Mfg. Co., 215 F.2d 343, 102 U.S.P.Q. 331 (6th Cir. 
1954). 

The proposition that a licensee may not challenge the validity of 
the patent under which he is licensed is one of the oldest doctrines 
in patent law. It was enunciated by the Supreme Court almost a hun- 
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dred years ago in the case of Kinsman v. Parkhurst, 18 How. 289 
(U.S. 1856). In a long line of later decisions this rule of estoppel 
of the licensee has been followed. United States v. Harvey Steel Co., 
196 U.S. 310 (1905); General Motors Corp. v. Rubsam Corp., 65 
F.2d 217 (6th Cir.), cert. denied, 290 U.S. 688 (1933) ; Eskimo Pie 
Corp. v. National Ice Cream Co., 20 F.2d 1003 (W.D. Ky. 1927), 
aff'd, 26 F.2d 901 (6th Cir. 1928) ; White v. Lee, 14 Fed. 789 (C.C.D. 
Mass. 1882); Note, The Doctrine of Licensee Repudiation in Patent 
Law, 63 Yate L.J. 125 (1953). Most courts state that the basis 
for estoppel is the principle that one who receives the bargained for 
benefits may not complain of failure of consideration. Marston v. 
Swett, 66 N.Y. 206 (1876); see MacGregor v. Westinghouse Elec- 
tric & Mfg. Co., 329 U.S. 402 (1947), (dissenting opinion). Li- 
censee estoppel has been explained by agency analogy and by land- 
lord-tenant analogy. Kinsman v. Parkhurst, supra; White v. Lee, 
supra. One writer contends that a licensee should not be allowed 
to repudiate a patent license unilaterally even though the licensed 
patent has been adjudicated invalid. Dodds, The Repudiation of 
Patent License Agreements, 23 Geo. Wasu. L. Rev. 151 (1954). 

An exception to this basic rule of licensee estoppel has developed 
in recent years where the license agreement contains price-fixing 
provisions that are in violation of the antitrust laws. In this situa- 
tion the licensee is not estopped to challenge the validity of the patents. 
Sola Electric Co. v. Jefferson Electric Co., supra. This exception 
applies even when the license contains an express covenant not to 
challenge the validity of the patents. Edward Katzinger Co. v. Chi- 
cago Metallic Mfg. Co., 329 U.S. 394 (1947) ; MacGregor v. West- 
inghouse Electric & Mfg. Co., supra; American Cutting Alloys, Inc. 
v. General Electric Co., 135 F.2d 502 (2d Cir. 1943). The reason 
given by the courts in creating this exception is that the public in- 
terest in free competition demands that the patent be litigated and 
any estoppel rule to the contrary must yield. Thus, the touchstone 
appears to be the public interest in patent rights which transcends 
that of the adverse parties. “. . . [F]ederal courts must, in the public 
interest, keep the way open for the challenge of patents which are 
utilized for price-fixing of interstate goods.” Edward Katzinger Co. 
v. Chicago Metallic Mfg. Co., supra, at 399. The public interest is 
dominant in the patent system. Mercoid Corp. v. Mid-Continent In- 
vestment Co., 320 U.S. 661, 665 (1944). 

The statutory presumption of validity in the Patent Act of 1952, 
35 U.S.C. § 282 (1952), does not appear to have influenced the courts 
in their application of the estoppel doctrine, although one writer has 
suggested that the presumption should at least have as much weight 
as the judicial authority which repudiated the estoppel to deny valid- 
ity. Schramm, The Relationship of the Patent Act of 1952 to the 
Antitrust Laws, 23 Geo. Wasu. L. Rev. 36, 55 (1954). 

One of the contentions of the licensor in the instant case was that 
since the price-fixing stipulation had been abandoned, the licensor 
could maintain his action on the contract. The court here said that 
the price-fixing provision was not cancelled when the licensor gave 
notice to the licensee. The licensor was relying on the familiar rule 
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that a licensor may waive conditions or stipulations which are made 
in its favor. However, in this case it was the licensee who insisted 
upon the price-fixing provision which was inserted as protection 
against possible competitors who might thereafter be granted licenses 
by the licensor. 

Another point raised by the licensor was that inasmuch as the right 
of price control never came into being, the licensee never had the right 
to challenge the validity of the licensed patents. The court noted, 
however, that the licensee always had the right, under the contract, 
to invoke the price-fixing provisions whenever its interests required 
it, and, since the mene tet stipulation was unlawful, under Sola 
Electric Co. v. Jefferson Electric Co., supra, the licensee had the right 
to challenge the validity of the patents. 

The licensor also raised the issue of “unclean hands.” The licensee 
insisted upon the price-fixing provision, and, by reason of this illegal 
provision insisted upon for its own protection, was enabled to chal- 
lenge the validity of the patents and thus profit by its own wrong. 
The court said that the maxim “he who seeks equity must do equity” 
is not applicable against a party seeking purely defensive relief. Con- 
necticut General Life Ins. Co. v. Benedict, 88 F.2d 436 (2d Cir. 
1937). The maxim does not bind one who does not seek affirmative 
equitable relief. First Trust & Savings Bank v. Iowa-Wisconsin 
Bridge Co., 98 F.2d 416 (8th Cir. 1938). By relying on the inva- 
lidity of the license agreement and the right to challenge the validity 
of the patents licensed thereunder, the licensee sought no affirmative 
relief. The court also took into consideration the fact that there ap- 
peared to be no bad faith on the part of the licensee. It appears that 
it did not occur to the licensee, at the time of the execution of the 
license agreement, that the price-fixing stipulation might enable it to 
challenge the validity of the patents licensed. 

It is submitted that the court in the principal case reached the cor- 
rect result. Whatever may have been the licensee’s self-interest in 
denying validity of the patent in suit, it is in the public interest to be 
relieved from the burden of an improvidently granted patent mo- 
nopoly in the absence of a clearly recognizable estoppel. In the patent 
system the public interest is paramount, and that interest should pre- 
clude the enforcement of an unlawful agreement as was here involved. 

G. Franklin. Rothwell. 


SERVICEMEN’S INDEMNITY Act—JupicIaAL REvIEW oF DENIAL OF 
DeaTH BENEFITS.—In an action against the United States by the 
widow of a soldier for proceeds of life insurance granted under the 
Servicemen’s Indemnity Act of 1951 (SIA), 65 Srat. 33 (1951), 
38 U.S.C. §§ 851-858 (1952), defendant asserted as its sole defense 
a lack of jurisdiction on the basis of 54 Stat. 1197 (1940), 38 U.S.C. 
§ lla-2 (1952), and 43 Srar. 612 (1924), as amended, 38 U.S.C. 
§ 445 (1952), the provisions of which make the decisions of the 
Veteran’s Administration (VA) final and which specifically deny 
the right of judicial review on any action taken by the VA con- 
cerning benefits or payments under any act administered by the VA 
except those under a contract of insurance. Defendant contended 
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that the insurance granted under the SIA was a gratuitous con- 
gressional indemnity and not a contract of insurance within the ex- 
ception to § lla-2. Both parties moved for summary judgment. 
Held, granting summary judgment for plaintiff, the provisions of the 
SIA constitute a contract of insurance within the exception to § 1la- 
2; therefore, the denial by the VA of plaintiff’s right to recover is 
subject to judicial review. Miller v. United States, 124 F. Supp. 203 
(W.D. Mo. 1954). 

Without reciting the provisions of the SIA, the court held that 
these provisions are as much a contract of insurance as are the pro- 
visions of the National Service Life Insurance Act (NSLIA), 54 
Stat. 1008 (1940), as amended, 38 U.S.C. §§ 801-823 (1952). The 
court said that the fact that the insurance was afforded automatically 
and without payment of premiums by the insured made no differ- 
ence since such insurance was but an added compensation to the 
serviceman. Since it was a contract of insurance, then the provisions 
of § 445, which grant the right to judicial review of the denial of 
benefits under such a contract, would apply. 

The only other reported case on the point is Brewer v. United 
States, 117 F. Supp. 842 (E.D. Tenn. 1954), which reached the 
opposite result. Dismissing plaintiff’s case for lack of jurisdiction, 
the court there held that the benefits under the SIA do not arise 
from a contract of insurance but from a congressional indemnity, 
and therefore claims for such benefits are not subject to judicial 
review. This holding was weakened by the fact that the plaintiff 
did not press the argument that his claim was based on a contract 
of insurance. The court stated, however, that the provisions of the 
SIA which identify the sections of Title 38 applicable to that Act, 
65 Star. 35 (1951), 38 U.S.C. § 858 (1952), by omitting any refer- 
ence to § 445, excluded any authority for judicial review. 

Claims arising from policies granted under the NSLIA are sub- 
ject to judicial review. 54 Star. 1014 (1940), as amended, 38 U.S.C. 
§ 817 (1952) ; Plesha v. United States, 123 F. Supp. 593 (N.D. Cal. 
1953). See also Lynch v. United States, 292 U.S. 571 (1934). 

In comparing the provisions of the NSLIA with those of the SIA, 
it is apparent that the former not only speak in terms of “contract of 
insurance,” § 802(w), but also specifically provide that § 445 apply 
to NSLIA, § 817. The latter neither speak of “contract of insur- 
ance,” nor provide that § 445 is to apply; indeed, they fail to list 
§ 445 in those sections made applicable, § 858. On the other hand, 
the SIA does contain the term “automatically insured.” Congres- 
sional intent, then, is not clear. 

At the committee hearings held on the SIA, one witness re- 
marked that it would be better not to call the benefit “insurance” 
at all, but to speak of it as an “indemnity.” Hearings before House 
Committee on Veteran’s Affairs on H.R. 1, 81st Cong., Ist Sess. 2314 
(1950). A study of the congressional intent in passing the SIA 
indicates that the primary aim of Congress was to provide equal 
indemnity coverage for all servicemen. 97 Conc. Rec. 628 (1981). 
The Act placed the award of a death indemnity by the United States 
Treasury on a uniform basis. Another reason was to effect a re- 
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duction in cost to the Government by eliminating an appreciable 
amount of bookkeeping. Congress recognized that the provisions 
of the SIA were a fundamental departure from the system of NSLIA 
formerly used. 97 Conc. Rec. 626 (1951). Indeed, it was spoken 
of several times in debate as taking the Government out of the in- 
surance business. 97 Conc. Rec. 625, 1467 (1951). Further, as 
Congressman Javits pointed out on the ‘floor of the House of Repre- 
sentatives, “. . . we ought to be clear so that there can be no 
question left that this is a fundamental change of policy; this is no 
longer a perquisite that is given to the men for serving in the 
Armed Forces.” 97 Conc. Rec. 626 (1951). 

In view of the foregoing, it would seem that had Congress in- 
tended the coverage under the SIA to be regarded as a “contract 
of insurance,” it would have specified that § 445 was applicable to 
the SIA, as it did for the provisions covering NSLIA. The fact 
that no policy i is issued and no premiums are required also indicates 
that Congress did not intend it to be a contract of insurance. The 
argument that the benefit is contractual because it is an added com- 
pensation to the serviceman could be applied with equal force to 
the many other benefits granted under Title 38 which are clearly 
recognized as gratuities and not contractual rights enforceable by 
judicial action. This argument alone is not sufficient to support a 
finding that Congress intended to make the SIA indemnity a con- 
tractual right. It is submitted, therefore, that the result reached by 
the court in the Brewer case is the better reasoned result, and one 
that more closely approximates the intent of the Congress. 

John F. Ewell. 


STATUTORY PRIVILEGE—PRODUCTION OF COPIES oF INCOME TAx 
RETURNS.—Defendant, a witness before a Senate subcommittee, was 
tried for contempt for failing to produce copies of his income tax 
returns in response to a subpoena duces tecum issued by the sub- 
committee. The defendant asserted that the statute assuring the 
privacy of information contained on returns filed with the Commis- 
sioner of Internal Revenue, 53 Stat. 29 (1939), 26 U.S.C. §55 
(1952), applied as well to copies thereof retained by him. Held, 
guilty of contempt; the statute relating to the inspection and dis- 
closure of information on tax returns applies only to the returns filed 
with the Commissioner and not to the copies retained by the tax- 
payer. United States v. O’Mara, 122 F. Supp. 399 (D.D.C. 1954). 

The privacy of information contained on tax returns filed with 
the Commissioner is provided for in the section of the Internal Reve- 
nue Code relating to inspection which declares that tax returns “shall 
constitute public records” and that they may be open to inspection 
“. .. only upon order of the President and under rules and regula- 


tions prescribed by the Secretary or his delegate and approved by 
the President.” INT. Rev. Cope or 1939 §55 (identical with 
§ 6103(a), 1954 Code). From the beginning, tax laws have included 
provisions assuring the privacy of tax information. 28 Stat. 557 
(1894). The present requirement of Presidential authorization, how- 
ever, was first set forth in the Revenue Act of 1918, 40 Start. 1086 
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(1919) and was maintained without exception until the Revenue Act 
of 1926, 44 Stat. 51 (1926), at which time specified committees of 
Congress were granted automatic access to returns. The requirement 
prevailed with respect to all other groups, however, and was modified 
only with considerable misgivings. Hearings before Committee on 
Finance on H.R. 6715, 68th Cong., 1st Sess. 24 (1924); H.R. Rep., 
Comparison of Revenue Acts of 1921 and 1924, 68th Cong., 1st Sess. 
761 (1924); 65 Conc. Rec. 9545 (1924). 

In pursuance of its statutory authority, the Secretary of the Treas- 
ury has granted, with the approval of the President, access to returns 
by specified individuals and groups. T.D. 4929, 35 Treas. Dec. INT. 
Rev. 160 (1939), 1939—2 Cum. Buty. 91. Among these are the in- 
dividual taxpayer or his duly constituted attorney in fact upon a 
showing of right to receive them as well as certain agencies and 
officials of the Government. Privacy of disclosure by the latter is 
assured by §55(f)(1) of the INTERNAL REVENUE Cope of 1939 
which makes it unlawful for an official who has access to tax re- 
turns to divulge the information contained thereon. This prohibition 
had previously been upheld in court decisions. Boske v. Commingore, 
177 U.S. 459 (1900). 

Neither the statute nor the regulations issued in pursuance thereof 
permit access by adverse or neutral parties to original returns in 
private litigation. In a decision relating to the use of returns, the 
Secretary of the Treasury has declared that neither the original nor 
a copy of a return desired for use in litigation in court would be fur- 
nished if the United States Government was not interested in the 
result. This provision, however, is not a limitation on the use of 
copies of returns by the persons entitled thereto. T.D. 4945, 35 
Treas. Dec. Int. Rev. 222 (1939), 1939—2 Cum. But. 97. 

This statutory disability has not precluded the vast majority of 
courts from requiring that the litigant taxpayer produce copies of 
returns retained by him. The Sultana, 77 F. Supp. 287 (W.D.N.Y. 
1948) ; Paramount Film Distributing Corp. v. Ram, 91 F. Supp. 778 
(E.D.S.C. 1950); Samish v. Superior Court, 28 Cal. App. 685, 83 
P.2d 305 (3d Dist. Ct. 1938). See also Webster, Inspection and 
Publicity of Tax Returns, 22 TENN. L. Rev. 451 (June 1952). The 
courts have achieved this result by a strict and literal reading of the 
statutes and regulations. Since the statute prohibits only disclosure 
of information contained in returns by officers of the Government 
and does not explicitly preclude a competent court from obtaining 
such information, a court may refuse to recognize any privilege what- 
ever and give the communication such admissibility as the law of 
evidence provides. Connecticut Importing Co. v. Continental Dis- 
tilling Corp., 1 F.R.D. 190 (D. Conn. 1940). Classifying returns 
as compulsory “communications” between the taxpayer and the Gov- 
ernment around which a modest privilege, nonexistant at common 
law, has grown by virtue of statute, courts reject the view that the 
original return or the copies thereof are confidential or that they 
are entitled to the same protection which is afforded other categories 
of confidential communications. This view has been followed by an 
impressive array of federal and state courts. The Sultana, supra; 
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Orange County Theaters v. Levy, 26 F. Supp. 416 (S.D.N.Y. 1938) ; 
Watwood v. Potomac Chemical Co., 42 A.2d 728 (D.C. Mun. Ct. 
App. 1945); Samish v. Superior Court, supra. 

A respectable minority of courts have taken issue with this reason- 
ing. In a 1952 decision, the District Court for the District of Co- 
lumbia held that since the statutes and regulations contained no pro- 
vision for the production of returns upon an order of a federal court, 
the latter must be constrained to regard such as communications 
which are confidential between the taxpayer and the Government and 
not subject to discovery. Maddox v. Wright, 103 F. Supp. 400 
(D.D.C. 1952); accord, Austin v. Aluminum Co. of America, 15 
F.R.D. 490 (E.D. Tenn. 1954) ; O’Comnell v. Olsen, 10 F.R.D. 142 
(N.D. Ohio 1949); Loew’s Inc. v. Martin, 10 F.R.D. 143 (N.D. 
Ohio 1949). In the Austin case, the court declared that “by force 
of statute” tax returns were confidential communications between the 
taxpayer and the Government, not directly available to third parties 
except as provided by law or regulations. The existing privilege 
could not therefor be invaded except by statutory or regulatory rules. 

The courts, by rejecting the argument of privilege and compelling 
the taxpayer to produce returns, have laid the foundation for a far- 
reaching implication; namely, if a taxpayer can be compelled to pro- 
duce copies of returns which he has physically retained, he also may 
be compelled to exercise his personal privilege to petition to and ob- 
tain from the Commissioner certified copies of his original returns. 
T.D. 4929, supra. In Reeves v. Pennsylania Railroad Co., 80 F. 
Supp. 107 (D.Del. 1948), the court, in granting a motion for an order 
requiring plaintiff to produce copies of his returns although he had 
not retained such copies, ruled that since copies of returns were sub- 
ject to discovery and since the taxpayer alone had the privilege of 
inspecting filed returns and obtaining copies thereof, he retained such 
a “potential right to the control and custody of copies” as to require 
their production. See also Connecticut Importing Co., supra; Judson 
v. Buckley, 3 Fed. Rules Serv. 395 (S.D.N.Y. 1940). The converse 
was expressed in Austin v. Aluminum Co. of America, supra, where 
the court denied a similar motion and declared that “what is not di- 
rectly available should not be made indirectly available by court order 
in an action between private litigants.” Cf. United Motion Theater 
v. Ealand, 199 F.2d 371 (6th Cir. 1952) ; Maddox v. Wright, supra; 
Garrett v. Faust, 8 F.R.D. 556 (E.D. Pa. 1949). The decisions of 
state courts have reflected the same differences. Connor v. Gilmore, 
70 A.2d 262 (Super. Ct. Del. 1949). In Ross v. Kielson Cigar Co., 
69 N.E.2d 203 (C.P. Ohio 1946), and Peterson v. Peterson, 70 S.D. 
385, 17 N.W.2d 920 (1945), the courts held that the taxpayer could 
not be compelled to secure copies of his returns which they regarded 
as in the custody and control of the Commissioner rather than the 
taxpayer. Although the taxpayer could at his option secure copies, 
a court could not compel him to do so and if it did, such copies would 
not be admissible. For a compilation of state decisions and proce- 
dures, see 6 Wicmore, Evmence, § 1859 (3d ed. 1940), and 4 
Moore, FEDERAL Practice, 1169 (2d ed. 1950). 

Courts rejecting the argument that returns were confidential com- 
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munications and therefore privileged, have nevertheless been mind- 
ful of their special character and have not permitted their unrestricted 
use in litigation. The movant is frequently required to show that the 
information he is seeking is not otherwise available. Welty v. Clute, 
2 F.R.D. 429 (W.D.N.Y. 1939) ; that nonproduction would unduly 
prejudice his case, Garrett v. Faust, 8 F.R.D. 556 (E.D. Pa. 1949) ; 
or that copies are the best evidence, Corliss v. United States, 7 F.2d 
455 (8th Cir. 1925). 

Unlike a court whose direct access to returns is expressly pro- 
hibited, T.D. 4945, supra, a Congressional body is able to inspect 
the taxpayer’s original returns filed with the Commissioner. The re- 
quirement of Presidential authorization has in practice not been an 
impediment and an increasing number of committees, including the 
subcommittee issuing the subpoena in the instant case, have used the 
returns in support of a miscellany of activities. For listing of com- 
mittees see 4 CCH 1955 Fep. Tax. Rep. {§ 5209.11 and Webster, 
supra. Notwithstanding the pro forma granting of authorization, 
it is in each instance an exercise of a discretionary act of the Presi- 
dent and therefore subject to denial. 

The possible denial of authorization or restriction thereof is not 
academic. Very recently the Commissioner of Internal Revenue 
made known his concern over the increasing and diverse uses being 
given to tax returns by Congressional bodies and the need to arrest 
this trend in the interest of the tax program. Washington Post and 
Times Herald, Nov. 22, 1954, p. 11, col. 5. 

With this thought of the Commissioner in mind, one might ask 
what would be the effect of a denial of authorization by the President 
if Congressional bodies could, by the use of court processes, as in the 
instant case, obtain the same information which was denied to them? 
Should not the courts require that all proper and direct means to ob- 
tain tax information be employed before their processes are invoked? 
Otherwise would not the statutory requirements be circumvented, 
thus making any protection therein illusory? It is submitted that 
such might be the result. Arvin M. Kramish. 
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